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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2638 
LUI1SE TUCK BRANN, 
versus 
F. W. WOOLWORTH COMP ANY, INCORPORATiE,D. 
PETITION FOR ,VRIT OF ERROR. 
To the Honorable, the Ch-ief Justice and the Justices of the 
Supreme 0011/rt of .Appeals of. Vir.qirtia: 
Your petitioner,: Luise Tuck Brann, respectfully represents 
that she is aggrieved hr a final judgment of the Corporation 
Court of Danville, Virgmia, entered on the 28th day of March, 
1942, in a certain action at law wherein petitioner was plain-
tiff and F. W. Woolworth Company, Incorporated, was de-
fendant. 
A transcript of the record, of the judgment and of the pro-
ceedings · of the trial court, is herewith presented and made 
a part of this petition. 
THE CASE. 
This was an action for damages for personal injuries re-
ceived by petitioner as a result of the negligence of the agents 
and employees -of the defendant in washing the windows of 
its store in Danville on Jan nary 4, 1941, and negligently 
2• ,...permitting water from this operation to flow upon the 
sidewalk in front thereof at a tiine when it was likely 
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to freeze, and did freeze, causing injury to petitioner who 
was a pedestrian on said sidewalk. 
The def~ndant filed its grounds of defense denying specifi-
cally_ the _allegatio~s of __the notic~ of motio1:t for judgment 
and denying that 1t had bre~ched any legal duty owed to 
petitioner, as well as a plea of contributory neg·ligence. 
On October 21, 1941, the case was tried upon the issue 
j9i~ed by these pleading·s and a jury returned a verdict for 
the ·petitioner in the sum of $6,000.00. After the jury had 
retired to consider its verdict, but before it had returned, 
the defendant by couhsel_.moved the coutt to declare a mis-
trial because of alleged improper remarks made by one of 
counsel for petitioner in his closing argument to the jury. 
No objection was made to these remarks at the time they 
were made ; nor had cou)lsel fuf defendant asked the court 
to instruct the jury to disregard them, or to declare a n;ds-
trial. '.Dhe court overruled the motion of defendant to which 
action of the court defendant's counsel excepted. 
After the jury returned its verdict defendant by counsel 
moved the court to set aside the verdiet of the jury and enter 
final judgment for the defendant on the ground that petitioner 
had failed to establish actionable negligence on the part of 
the defendafit, oft the ground that the tw.id~fic~ showed that 
petitioner was guilty of contributory negligence, and upon 
the ground of giving the p·etitioner 's instructions. Def end-
ant's counsel then moved the court to set aside the verdict 
of the jury afid grant defendl\nt a ttew trial on the ground 
of the prejudicial argumefit of (?OU.ilsel for petitioner~ And 
finally defendant by counsel mov~d the court to reduce the 
damages awarded petitioner on the g·round that they were 
e~essive~ 
a• 11The court took time to con~lder these several mo .. 
tiom~ of defe:nda.nt nnd on DecQmber l~ 1941~ the coni-t 
set aside th~ verdict of the . jury and ~ranted defendant a 
new t.l'ial on the ground that petitioner's closing· argument 
was pie judicial to the defendant. 
On February 11, 1942~ a second trial ,vas had at which~~ 
f endant filed n demurrer to the evidence) and the question 
of damages was submitted_to the jury Rubject to the court's 
rnlin~· on the demurrer. The MU.rt on March 28, 1942, over-
ruled defendant's demurrer and entered final judgment for 
petitionei~ on. the jury's ve~~-t in. tht sutp of $3~600.00" 
Re-ferett~~s are to pnges of thre ttumuscr1pt record, 
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THE FACTS. 
Petitioner, Luise Tuck Brann,. wife of Dr. W, d. Brann• 
of South Boston, came to Danville on February 4, 1941, in 
company with her two small daughters, Mrs, R. S, Barbour, 
Mrs. W. 0\ Glasscock, ancl Mrs. Louise Shorter (R., p. 75). 
It was a clea.r, cold day (R., p. 75)~ Henry M. Watkins, 
who kept the records at his home npproximately two i:trlleJ 
from the courthouse in Danville for North Carolina and Vir-
~inia for the United States ,veather Bureaut testified. that 
the hig·hest tempera.ture for February 4, 1941, was 47 de-
grees (R., p, 248). Mr. Watkins also tm~tified that the low-
est temperature the nig·ht before was 23 degrees (R., p, 248). 
Mr. W. E. Christit1.nson2 news editor of the Danville Bee, 
testified that his company kept a thermometei.' on the c>utside 
of its building on Union Street from which readings oi 
temperature were made daily and published ih the Bee (R,, 
p. 24'9). This building is located a. ,short city block itom the 
F. W. Woolworth Company's Danville store (.R.t P• _249). 
Mr. Christianson stated that he took readings. twice daily, 
and that on Fe·bruary 4; 1941. the tempel'atttre reading 
4• a.t 7 A. l\'L was 29 ,,degrees and a.t 2 P. M. of that day 
the temperature reading was 44 degrees (R .. ; p, 244). 
At the time of her fall petitioner was walking down Main 
Street in Danville accompanied by Mrs. Barbour, and her 
daughter, Ba.rbara, ag·ed twelve (R., pp. 198 & 201), 
As these ladies were passing· _in front of the defendant's 
store on Main Street petitioner slipped and fell on a ridge of 
ice about twelve feet long that extended along under the 
windows of the store (R·•t pp, 198, 190), There had been no· 
rain or snow that clay (R., p. 199'). The ice was in front of 
the lower window, and looked as if it ht\cl tun down. It had 
not frozen inside defendant's store. There was some water 
in tl1ere, as you go in, but outside it had frozen. There were 
several streams out there (R.; P• 200). 
Officers W. F. BrincefiP.ld and "\V, IL l\Iays investigated thA 
incident. Officer Mays, the traffic liAutenant, stated that ap-
parently some WR ter lmd drained down from the windows 
of defendant and run down n distance on the sidewalk and 
froze there. There were two or three streaks of ice there, 
fa:m or twelve feet long (H., p. 195). He testified that it was 
a cold day; and that it had not been raining (&, p. 195). 
The sidewalk was a grayish color (R., p. 188). . 
The windows on the front of the defendant's building were 
washed the morning of the accident between 7 :30 attd 8 :00 
A. M. by Albert Beck, a colored employee of the defendant's. 
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store (R., p. 252). He usually mopped up the water along the 
sidewalk so that there wouldn't be any water left that people 
would slip on, but it wasn't cold enougl1 the morning of the 
accident for him to care for it (R., p. 256). 
Mr. R H. Babb was in eharge of the defendant's Danville 
store. He personallv openecl the store each morning, and 
it was he who determined when the windows should or should 
not he washed (R., p. 258). 
He recalled the morning of petitioner's fall with reference 
to the washing· of the windows, because on Saturday morn-
ing it was too cold to wash them, and Monday morning it 
was still too cold to waRh them, and Tuesday morning it 
5"" was *not, a.ccording- to this witness, cold enough to 
freeze, and Mr. Babb gave instructions to wash the win-
dows (R.., pp. 258 & 263). 
In answer to a question by the court inquiring whether or 
not he would forego washing windows when it was freezing 
on account of the visibility of the windows, or for fear of 
water p:etting on the stref.'t and freezing, Mr. Babb replied:_ 
''·For fear of water gettin~ on the street and freezing and 
for the. visibility of the window'' (R., p. 264). . 
After the fall petitioner was taken to the office of Dr. W. 
E. Dickerson, who found that she had sustained an injury to 
l1er knee. Dr. Dicker~on. an eye, ear, nose and throat spe-
cialist. immediately called Dr. Prentice Kinser, a recognized 
orthopedic sur~eon (R.., p. 186). Dr. Kinser treated peti-
tioner continually thereafter (R., p. 222). 
Dr. Kinser testified that when he first saw petitioner, fif-
teen or twenty minutes after the accident, sbe could not walk 
unassisted, and on examination of the left knee she was found 
to luwe some swelling there in front of the knee and acute 
'tenderness over the joint, acute tendt1rness on the inner side 
over the cartilage and fat pad. It was swollen in that region 
and very tender (R., p. 222). 
The usual treatment for an injury to the bursa, or fat pad, 
a flannel wrap and rest, were advised. as well as X-ray (R., 
pp. 222, 223). Dr. Brann and petitioner returned to Dr. 
Kinser later with petitioner 'R knee no better. The X-rays 
were nep.:ative. but there was still swelling, still pain and still 
tenderness over the fat pad and cartilage (R., p. 223). Peti-
tioner wa.s then given beat in the form of infra red and the 
knee w::ir,; massaged. A castP.x 'cm:;t was put on the knee .and 
remained there until about March 1st. then other treatment 
was apnlied, including- the re-application of a flannel wrap, 
with a piece· of rubber on each side of the joint. Peti-
6.. tioner continued to wear that type of support *and came 
to the doctor's office once a week to receive infra red 
Luise Tuck Brann v. F. W. Woolworth .co., Inc. 5 
cliathermy to the joint. During ·tbis period petitioner com .. 
plained of the knee being unstable without the support a.nd 
there were obvious signs of petitioner havin~ fallen in bruised , ·. 
places on her knee and on her leg (R., p. 223 J. In April, 1941, 
1Jetitioner complained of pain and tenderness up above the 
knee joint, up above where it had been localized, and she had 
definite symptoms of ~rating on motion of the knee, and this · 
was also as.sociated with quite a hit of a.trophy of the thigh 
muscles and calf (R., p. 223). 
At the time of the trial of October 21, 1'941, petitioner wa~ 
very little better. If she took the elastic support off which 
had been prescribed for her, she· would fall; if she had the 
knee support on she could ·g~t around. While at first-under 
the belief that the injucy was a minor one, Dr. Inn~er was 
then of t.be opinion that, if the symptoms continued, peti-
tioner should ha.ve an exploratory operation (R., p. 224). 
It was furtber the opinion of Dr. ·Kinser that if the opera· 
tion disclosed loose cartilage t:µe operation would help, as 
such operations are usually successfnl. However, if the 
cartilage were found to be normal, petitioner would ·probably 
continue to have symptomA-have pain-and that condition 
would be permanent. There would be no way_ to tell that 
'until the operation (R., p. 225). 
No operation lmd been advised up to the time of the first 
trial. ,Such an operation would require five or six weeks dis~ 
ability (R., p. 228). 
Dr. H. Pa~e 1\fauek: a rec.ogni~ecl orthopedic surgeon of 
Rfohmond, called as a witness for defendant by agreement 
of counsel for petitioner, examined petitioner on the day of 
the first trial. He had also examined petitioner once before, 
at the request of Dr. Brann, petitioner's husband (R., p. 240). 
Wl.1ile he found no evidence of swelling, there was noted 
7"' some wasting- of the muscles of the *thigh, and petitioner 
complained of tenderness just over the front and inner 
i=:ide of the knee joint at a point -corresponding to a. certain 
fat pad in the knee and the front part of the cartilage in 
that joint (R., p. 241). 
Dr. Mauck believed that petitioner ha.cl either thickening 
of tho fat pad, which is just behind the knee cap, or probably 
n loose cartilage of the joint. From the history of the knee 
he would advise an operation (R., p. 243). He did not know 
'Yhat an operationj would disclose (R., p. 244). 
Petitioner is a youn~· woman thirty-four years of age. Sh~ 
attended school in Asheville, North Carolina, and spent two 
vears at the University of Pennsylvania (R., p. 233). Prior 
to her injury she had been active in the social, civic and re-
ligious life of her community. She had taught Sunday School, 
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did Red Cross workt. went to dances, bridge parties (R., p •. 
230) .. After the accident she suffered pain; there was a Gon-
stant ache1 her whole knee ached like a. tooth, that sometqnes 
awakened her (R., p. 230). Petitioner had become extremely 
nervous. She has been unable to drive her car (R., p. 231}. 
Dr. Brann, petitioner~s httsband, testified that his wife had 
:a1ways been perfectly healthy~ with the exception of ·some 
tro.ttble with her right kidney (R., p. 213). She had always 
been able to attend to her social activities and housework 
(R., p. 213). He stated that petitioner had carried out the 
instructions of Dr. Kinser (R., p. 214). Dr. Brann also de-
scribed the nervousness of his wife since the injury, 0£ the 
pain. and the f a~t that she would wake him at night suffering 
with her knee (R., pi 215). She hadn't been able to look 
after their two children like she used to due to her nervous-
ne~s (R., p. 215). 
Mrs. Brann fell frequently. On one occasion she fell down 
fifteen steps (R., p·. 215). 
Petitioner had gone to a private be1tch on the Potomac River 
during· the su~er of 1941 in company -with her husband 
g«• (R., p. 216). There was a party given i1tat the home of 
petitioner during the Tobacco Festival because it was 
customary for various citizens of the community to do so 
every year. It just happened to be Dr. Brann's time to have 
it. Mrs. Brann took no active part except as hostess of the 
l1onse. There were plenty 0£ servants (R., p. 2~8). 
Mrs. Barbour, Mrs. Glasscock, Mrs. Shorter and petitioner's 
daughter, Barbara_. testified to Mrs. Brann 's condition since 
h_er injury and as to the curtailment of her normal social, 
civic and religious activity. · . 
ASSIGNMENT OF ERROR. 
That the Conrt erred in setting aRide the first verdict and 
granting a new trial, and in refusing to ·enter judgment for 
petitioner on the first verdict. 
ARGUMENT. 
001msel's Remarks We-re Not Improper Under the GircU'm-
stances. 
In setting aAide the verdict 0£ the jury the learned trial 
judge assigned as the reason thetef or the following remark 
of counsel for petitioner with reference to counsel for de-
fendant made in his closing argument to the jury : 
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""\,\Then I first came to thh; bar, twenty-two years ago he 
was not representing corporations then. He was a judge. 
He· was a fair and just judge, and I want to compliment him 
by saying that were he sitting on the bench today, and if 
this case were before him, I would be willing for him to try 
the case without a jury, with the assurance that he would give 
my client a substantial verdict" (R., p. 270). -
It is probably true that this remark was improper in the 
technical sense that comment on anything outside of the rec-
ord is improper. But what possible effect could such a. state-
ment have on the jury 1 Are we to assiune that because coun-
sel for petitioner states in argument that he believes com1-
sel for defendant would, if presiding judge in the case, give 
his client a substantial verdict that the jury would take this 
argumentative speculation as binding· on them so •that 
9~ they would feel compelled to emulate this imaginary pre-
cept? 
In the case of Ta.ylor v. Mallory! 96 Va. 18, exception was 
taken to the action of the court in permitting counsel for the 
plaintiff, in the course of his closing ar!i;ument, to make state-
ments about the result of a. former trial of the case. There 
was objection to the remark and t11e trial court instructed 
the jury to disreg:ard it. This was held not to have prejudiced 
the .defendant. The court said: 
''It is the duty of cou11sel1 in argument, to confine them-
selves to tlie case at bar, the evidence properly before the 
jury, and the law flS laid down by the, court in its instruc-
tions, and an unwarranted departure from this duty might 
make it necessarv to set aside the verdict. In the case at 
bar, however, we clo not perceive that the remarks complained 
of could have prejudiced the plaintiff in error, especially in 
yiew of the court ~s- insfruction on the subject to the jury" 
(96 Va. 18, 32). . 
Certainly if a plain direct reference to the results of an 
actual former trial is not prejudicial, the statement in the 
pr~sent case would not be. It is true that in the quoted case 
the trial court upon obje<!tion instructed the jury to disre-
g·ard the improper argument, but the same could have been 
done l1ere if any objection had been interposed. 
Petitioner insists· t]rnt this remark ·of her eounsel, while un-
supported by the evidence and being- a fact concerning· which 
no evidence could properly be introduced, was immaterial and 
not calrulated to prejudice the jury ag·ainst the defendant. 
We tbink the language of this court used in the case of Eden.s 
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v. Commo1iwealth, 142 Va. 609, 128 S. K 555, is here appli-
cable: 
''This court said in SNty v. Common.wealth, 135 Va. 737, 
. 115 8. E. 574, quoting· from Combs v. State, _75 Ind. 215 ! 
'Courts ought not to reverse cases because counsel, iu the 
heat of argument, sometimes • * * wander a little way out-
Ride the record. If a matter of g1·eat materiality is brought 
into the record as a matter of extended comment, then there 
would ·be reason for setting· aside the verdict. 
10* 8 "If everv immaterial assertion or statement which 
creeps into "an ur.gument were to be held ground for 
reverr-ml. courts would be so much o~cupied in criticising- the 
addresses of advocates as to have little time for anything 
else. Common fairness requires that courts should ascribe 
to ·' jurors ordhrnry intelligence, anrl not to disregard their 
verdicts because counsel during the anrnment may have made 
some e:eneral· statement not supported by the evidence" (142 
Va. 609, 618). 
Another portion of the ar~1.mwnt of counsel for petitioner 
found to be improper and which wc shall discuss along with 
the remark above referred to was the rP.ference to the grounds 
of defense filed by defendant's counsel, that the defense was a 
tvpical defense of that counsel. Of course, the reference to 
the defenses as being typfoal was not supported by the evi-
dence. We cannot sec tl1at the mere reading· of the g:rounds 
of defense was improper. however, inasmuch as the grounds 
of defense had been filed, they were a8 much a part of the 
p]eadimrs in the case as the notice of motion for judgment. 
It must be remembered tl,at counsel for the defendant in his 
arg·ument to the jury said in effect : 
'.'Now, Gentlemen of the Jury, Mr. vVilliams sits over 
yonder in his fine offices and calls in one of his several ste-
no~:raphers and didates a notice of motion asking a jury to 
~ive his client $20,000.00. He's got an idea that becRuse 
Woolworth's is a bi~· chain store and a corporation, employ-
ing· ninetv-two people in its Danvilfo store, ancl ha~ a lot of 
monev tllat he can just come over here rernudless of the evi-
de11ce and mulct it in damages'' (R,., p. 269). 
The p)ain implication of such a remark is that petitioner's 
P011nsel did not bPlieve hi~ client had .a leg-al claim to dam-
B.!!es ag;ainst defendant but because defendant was a corpo-
ration and a cliain store he would brin~ the suit hoping that 
tlie jury would render a verdfot for his client anyway. Such 
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language amounts to a personal attack upon counsel for pe-
titioner charg·ing· that he bas brought a spurious claim into 
rcourt. .It is charging that in l1is zeal for llis client counsel 
:is attempting to realize sometbing upon a claim without-
merit. 
11 • *Here is a distinguished la,vyer of long experience 
who was once Judge of the court at which this trial 
took place bluntly cbarging· that petitioner's suit is based 
upon nothing more than the fact that the clef endant is a chain 
store and a big corporation. v\711en counsel for the defend-
ant~ who has been addressed during the course oi the trial 
by both the presiding juc1ge and other counsel as ''Judge 
Brown", and who was known generally in the community and 
to the jury -as a former judge of the Corporation Court of 
Danville, makes such an attack it naturally carries with it the 
rP.spect properly associa.ted with that honorable office. The 
effect of the statement was the i:;ame as if the learned counsel 
for the defendant had stated to the jury that it was bis 
opinion that petitioner's claim for damages was groundless 
and that both petitioner and her counsel were aware of that 
fact when tbe notice of motion was prepared. This is quite 
different from making· a legitimate, reasoned arg11ment in 
,m effort to persuade the j1ny tl1a.t defendant ought to pre· 
vail. 
Counsel for petitioner l1as been clmllElnged, and he under-
takes to answer tlrnt challenge in kind. He tells the jury 
that counsel for defendant was once an able and impartial 
judge, but tlrnt now he is a partisan aclyocate, like any lawyer 
worth his salt. Re answers the attaek upon the notice of 
motion by attacking the grounds of defense. He answers the 
unfounded assertion that petitioner's suit is based on noth· 
ine: more than tl1e fact that defendant is a. corporation and a 
-chain store. 
\Ve charge tha.t the remarks of counsel for defendant were 
improper and highly prejudicial and that he cannot indulge 
in improper remarks in argument and then complain wl1en 
opnosing counsel depart from the record to answer him. 
In the case of Majest-ic Steam Launclry v. Puckett, 161 Va. 
524, 171 S. E. 491, tl1e offending statement of .plaintiff's 
12~ counsel in closing his argument to the iijury was: "If 
you give me a verdict for $11,000.00, I won't go into 
Mr. Bradley's pocket for one cent of it.'' 
This remark was in answer to a preceding: remark of the 
defendant's counsel characterising· plaintiff as '' a police of-
ficer from Detroit down here to go into the pockets of Mr. 
Bradley''. 
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This court held the remarks oi plaintiff rs counsel legiti-
mate, saying : 
"The statement, as we view it, w::ts· legitimate.. It was 
provoked by the prec·ecling remark of the defendants' coun-
sel in his address to the jury when he said that Mr .. Bmdley 
was a hard-working man and here was 'a police officer from 
Detro.it down here to go into the pockets of Mr. Bradley' '~ 
(161.Va. 524, 527, 528) .. 
The remarks of c.ounsel in the Puckett case were clearly 
improper and prejudicial and have been so classified by 
·numerous decisions of this collt't because the statement 
amounted to informinp; the jury that the defendant carried 
liahilitv insurance. Tbe statement was directed at a litigant 
and not at counsel. Here the portion of the argument ob-
.iected to had reference to counsel and not to a party to the 
suit.· While the courts should be zealous in guarding the 
rights of litigants, we think that where counsel has provoked 
the answering attack the court's duty is not so clea.r except 
where the remarks are out of all proper bounds and clearly 
prejudice a party to the suit. 
In the case of Miller v. tlones, 174:Va. 336, 6 S. E. (2d) 607, 
the following appears in the opinion at page 341-2: 
'' Counsel for the defendant, in the course of his argument? 
said that Hall, a witness for the plaintiff, 'had proved to be 
a very zealous witness, and he did not know why he was so 
zealous', to which plaintiff's counsel in his closing argument., 
replied: 'I know whv Hall wa.s so zealous. He saw this 
man ( defendant) coming up at such a rapid rate of speed. 
He probably felt like I would. He felt like l1e wanted to take 
a gun and shoot him.' To this argument counsel for the de-
fendant objected and the court thereupon instructed the jury 
to disreg·ard it. After the jury had retired but before aver-
rlict .counsel for the defendant moved for a mistrial, which 
was refused. ' ' 
rn~ *This court held that this languag·e did not under the 
circumstances constitute reversible error. The court 
said: 
''Plainly this argument was improper. Counsel for the 
nlaintiff, who is an expe1·ienecd lawyer, should have known 
thid h was improper--he probably did-, but the court did 
all that was possible, save that it did not direct a mistrial. 
The verdict of the jury itself would indicate that it was not 
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$Wa,yed by passion. It was not (IJc~~ijiVQ a.nd is but ona hp.If 
Qf. that itlilked for, ·w:ben we tnk~ thasQ fll4t~ into Cc!OnRidorft= 
tion, a.nd making some allowances for the provo~atiou. wllioh 
~alled forth the objectionable observation, we, with some 
h~aitation, hive r~iiched th() Qonuhu~tou thttt thl& WAfil m,t re-
v~r~lblo err9r 17 (174 Va, 836, 34:2). 
It will be observed that in the JI.filler case the remark was 
intemperate and of the kind likely to inflame thg jury t1gainst 
the defendant about whom the filtttem~nt Wfllii made, It Wlif:t 
not a ref ere nee to counsel but to a party to the suit . 
.A.noth@J' infitnnoQ in. whio.11 thili C!ourt h~ld tbut .improper 
argument provoked by opposing c.ounsel did not jmitify A 
new trial is found in the case of Diamond C<.lb Oorn,panv v. 
,Tones, 162 Va. 412, 174 S. JU, 675. 
The language objected to in the Jones case Wi\i ~ij folUows: 
'' My friend says tlwt when a cmb i.~ eon()tlJ!Ilijd PllO ~s iw~ina-
tion runs wild. The ca.b runs wild." In. holding thiij not 
to justify a new trial this was said J · 
"It is claimed that the abovQ remark waa l1ighly projudi-
cial. It is apparent that the statem()nt tQ whfoh obje,@tion 
is m.&de wn~ provQked by thft prior atnfomant of Qmms@l for 
tbe defendal).t, qnot~d by plnintiff'e. ~cmn~Ql, St1Ph bemg th@ 
mise, we do not thiul{ it mm be hQld thRt th~ r-eply mad~ by 
plaintiff's counsel was so far out of hounds as to justify n, 
n.aw trial iJl ~my 9v~nt17 (162 Va~ 412, 4:18). 
It is true that in that. caij~ Q()l.lnijeJ fgr defendirnt did not 
ask for am_ istr_ial bllt m~r_ f:lly Q~f_·o~tcd Alld niak@d thij go1n1t to 
inatruQt the jury: tg d!1iire9i'ard @Q ~tafamw11t wbicm the trial 
court promptly did, but in the present (11UHl !l() cibj~otion wa1:1 
raised at all until the jury had retired. 
1,;1;• *The tata.tflmo.nt of (}0Ull~@l in tha ltbovo Ctll:lC. was cu~ 
rectad, not at o_ppo$b1g aulrn~el, but nt thl3 immimate 
property of the d~fcmdant obviou§ily with thg viaw of a11011§illg 
what oounaal hpppq WP,S ft latent prnjudfoe 3.gnmat tl).:JlOObij 
apd wnlil highly improptlr, We Hubmit th~t ~u~h a !itA.teuie.llt 
ia muoh more likely to' pntjudfoa thQ jury than the btllITTlftlO 
m~a.d in the prali,mt' oasa, yet thi!i> pgurt held thn.t it wns jm,ti= 
finble retaliation. · 
ThQ abo.va Qa~~f.l plainly ijhQw tllat thi~ court hits tak{'JJ. the 
vi~w g·entlr~Jly he.Id thvomrhtnJt thi.f.l flauntcy, thn.t <1Pun.aal 
who mak<m to a jury nn &.r~mtmt in itself improp@r i!lld not 
wttrPantf:ld hy tb~ ftwt~ Jn thfl_ <;la~~ JI!fl,Y not bq b(l_ a_,.rd to_7 oom.: 
plain that his opponent replied in kind, (1S~~ ~ B,, C~ L.,, pp, 
435, 436.) 
12 Supreme Court of Appeals of Virginia 
Counsel for defendant also objected to the following state-
ment made by counsel for petitioner hi his closing argument 
to the jury: 
'' The little black ·bov for got his lines. He said: 'I forgot 
my mop.' He saw tliem frown then and he corrected him-
self; he said he mopped it up" (R., p. 274). 
The stenographic report of the testimony produced at the 
first trial shows the following: 
"Q. After you got through, you were supposed to mop it 
up around there f 
-" A. I do, sir. 
'' Q. Mop all along the sidewalk Y . 
''A. Yes, sir. 
"Q. To see that there is not any water left there? 
'' A. That is rig·ht. 
'' Q. That would freeze f 
'' A. That is right. 
"Q. That people would slip on? 
'' A. That is right. 
''Q. And you apparently forg·ot t? do that this morning-
I don't mean this morning: I mean m February? 
'' A. It wasn't cold enough that morning for me to care 
for it. · · 
''Q. I didn't understand you-it wasn't cold enough for 
you to carry your mop Y 
"A. N . I . d . 
. o, sir, carr1e my mop. 
'' Q. But it wasn't cold enough to mop it up Y 
'' A. I mopped it up. I said it wasn't cold enough for me 
to-" (R., pp. 256, 257). 
15"' *While the exact language employed by counsel for 
petitioner does not appear in the stenographic report 
of. the testimony, it is obvious that t11e eolored boy was s9me-
what confused as to whether or not he had or used his· mop 
the morning of the accident as appears from his answer~ ''It 
wasn't cold enough that morning for me to care for it". The 
record does not indicate who "they" referred to; nor does 
it ~how whether anyone frowned. 
Whether or not counsel for petitioner had made unjusti-
fiable deductions .from the testimony, the facts being known 
to the jurors,. was a matter for the jury since they were at 
libertv t.o adopt or reject the conclusion of counsel by follow-
ing their own line of reasoning. 
. . 
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· We are unable to gee thaf this portion of the argument was 
in any way improper and thtl trial court seems to have been 
of the same opinion since its opinion makes no ref ere nee 
to this portion of the argument of counsel for petitioner.· . 
J.i,or the foregoing reasons it is submitted that under the 
circumstances of tl1is case, the closing ~rgument of petition-
er's counsel was proper. 
Closing Argument of Counsel .for Petitioner Not Prejudicial. 
It must be remembered that following the verdict for peti-
tioner upon the first trial· of this case counsel for defendant 
made several motions. The first motion was that the court 
set. aside the verdict Qf the jury and enter final judgment 
for the defendant on the ground, among others, that peti-
tioner failed to establisl1 actionable neg;ligence on the part of 
the defendant. On the que~tion of the defendant's negli-
p:ence the trial court, in a. ca_reful and able opinion, decided 
that the evidence supported ·the verdict of the jury. 
Upon the second trial the question of the defendant's neg-
_ligcnce became a question for th.;r court upon def end-
rn• ant's filing; a demnrrer to the evidence. fd,The trial 
court a~ain reached the conclusion that the evidence on 
the second trial was sufficient in law, stating that there was 
no material difference betwe(ln the evidence produced a.t the 
second trial and that offered on the first trial. There was 
no question upon the second. trial of im"Qroper or prejudicial 
ar~ument upon the part of counsel for either party. It is 
subniitted that it is highly significant that the question of 
liability was resolved in fnvor of the petitioner bv the jury 
with the approval of the trial court in the first trial and bv 
the court itself in the second trial. This fact would seem 
to be conclusive that the verdict upon the first trial was not 
indueed by ·the alleged improper argument of counsel for 
petitioner. 
If it be conceded for the purposeR of argument that the 
remarks were improper, the jury's verdict should not be dis-
turbed where it is plainly right. The first verdict of the jury 
in the present case was supported by the evidence, and the 
trial court refused to set it aside on the ground of insuffi-
ciencv of the evidence. 
The rflmark of counsel considered most grievous by the 
trial Clourt was that portion of the argument which speculated 
on wh3,t decision one of counsel for tl1e defendant would 
render had he h-2en trying the case without a jury. In the 
c::1.se of Taylor v. Mallory. sitpra!' this court l1ad under ,con-
sideration a reference by counsel for the plaintiff, in the 
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e.ourse of his argumt;nt, to tlw resnlt~ of a former trial o.f 
the case th~n being tried. Thia :remark was bald not tu oo 
p:r('judkial, e~eoially in vi"w of the trial C.C>llr-t '~ jnstruetiQn 
to disregard the stnteme.nt. Of cour~e,. in the prese:i.t ca~rn nQ 
objection was JIIwla, :mrr was the court requa1:1ted to instruct 
the. jury to d!ijf~gard the $tntqmen,t o.f coti11iel. 
We find this statement of the rule ;m the ca6e of W G$h, cf, 
0. D. Co. v. Ward, 119 Va. 334, 89 S.E. 140: 
17• ,.- fl'' A judgment ought not to be reversed for the ad-
. misRiC>n of evidenoe or fo:ii a itfttement of cgunsel which 
the ·eourt afttJrwnrdi direG-ti; the jury to di~rngard 1;mless ther@ 
ia a man.ife~t probability thP.-t th@ evidenca or stat~ment bnt:J 
been. prejudicial to the adver:se party" {ll9 Vi1. 334, 839)" 
In. 2 :R., (J. L., p. 435, Secti«m 34, it bl @tfttcd; 
"It i~ quite ;impo~~ible to lay down auy definita rul~ a~ ta 
when an improper irrgnmrnt by conns.cl will be a ground for 
a new tria.11 The dr<nnnstnncea Qf e.ach cai:,e are c,mtrolling. 
It ma.y be regarded aa an eijtabl.i~hed rule, h.owaver, tha.t it is 
error, sufficient tg reverse a j11d0·mtmt, fQ;r couus~l, a.gain~t 
objection, to stat~ facts pertinenr to tho if,1sue, calculated to 
prejudice the Jury, and :not in evidf;lUCf,l, or to asijume in argu. ... 
ment that such fa~ts are in th() caae., when thQy ar~ not, ~ut 
an unwtlf-J'anted itatenumt by connsfll in argument· as to tb~ 
e:tiePt · of evidem~e in tbtl .casa will not cau~e rl3veraal, if it 
was ma.de with refere11ce to an imrnot,ffial isen~ in the case, 
!Jl any event, un.l@a.s the improp~r arinunent of ~ounj;!el, what .. 
ever it~ nah1re, fij clearly ·prejudici&l to the opposite piuity, 
a renrsal qannot b~ ~ooui·ed. '' 
In the case of Rinehart ~ Denni~ Co. v. Brown, l.3.7 Va, 
?70, 12.0 S. E. 269, coun~el for plaintiff parsistantly inj~c. -ted 
.mto the case the question whether or not defendant was cov.-
e.l'ed by insu.ran~e. Ooun~e.l for the plaintlff in hi~ opening 
statement to tba ju.ey stated tbat Rin~hnrt & Denni~ Com-
pany wa~ nominal defendant, and that tha real defo.nda.nt 
was an inf:lura.nce ~om'(!any. Obj_ectton waf3 mnde to thilil 
statemeP.t and a mistrial f{:)questi<l, '];he ·CQJJ.1:t refm~~d thfa 
request but did instruct the jnry to di~regard tba ~tatement~ 
:Later during the tdal coun!i!el for plaintiff a~ked a witn~ss 
who wai:, a:n empfo7~e of th~ defendant whether tlw defimd.-
nnt company carried cn13unlty insurance! Ooumiel for de-
f~ndant gbjt3cted and the court ~Til:jtained the gbjection and 
clir~cted the jury to disreg;nrd the statement of co1,1n~Ql. Co11n-
s.el fgf de.fend.ant then again a~k~cl fo:r a mistrial which was 
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again refused. .A.ncl in his argument to the jury counsel for 
plaintiff intimated that counsel for the defendant represented 
an insurance company to which there was objection. 
18* • A more flagTant example of improper and prejudicial 
argument of counsel than that in the Brown case could 
hardly be imagined. This court, of course, held that the 
trial court erred in not sustainin~ the- motion of the def end-
ant to discharge the jury. At page 679 of the Virginia Re-
ports the court quoted with approval from ·winter v~ Sass, 
19 Kan. 556, 566 as follows: 
"All that can be safely laid down is, that whenever in 
the exercise of a sound discretion it appears to the court that 
the jury may have ·been influenced as to their verdfot by such 
extrinsic matters, however thoughtlessly or innocently ut-
tered~ or that the statements were made by counsel in a 
conscious and clefinnt disregard of his duty, then the verdict 
Rhould be set aside'' ( 137 Va. 670, 679). 
This language was clearly applicable to that case. How~ 
ever, the decision did not turn on the question of improper 
remarks of counsel, as the judgment of the trial court was 
reversed and final jude:ment entered for the defendant be-
cause the evidence was insufficient. 
'rhe statements of counsel for petitioner in the present case 
were notbing more than saying· that counsel for defendant 
was a partisan advocate and that his theory of defense to 
the suit was fallacious, in reply to similar assertions with 
reference to petitioner's theory of the case by counsel for 
defendant. No intemperate or vituperative language was em-
ployed. It is difficu]t to see how such statements could be rea-
sona.bly calculated to affect the defontlant adversely~ 
Another factor to be considered in determining whether 
or not improper argument of counsel i~ prejudicial is the 
amount of the verdict. This is stated in Lorillard Co. v. Clay,· 
127 Va. 734, 104 S. E. 384. 
"We must consider then whether the amount of the ver-
dict was such as to indicate that the jury were probably im-
properly influenced by the remarks of counsel. We have ie-
peatedly held that therP is no rule of law fixing· the measure 
of damages in cases of this kind, but that is a matter to be 
left to the sound discretion and judgment of an im-
196 partial jury whcse verdict will not ·be •disturbed unless 
it appears that they have been influenced by partiality 
or prejudice, or have been misled by some ~istaken view of 
tbe merits of the case'' (127 Va. 734, 755). · 
16 Supreme Court of Appeals of Virginia 
This court in the ClaJJ case, whP,re tho injury was the loss 
of an eye, reduced the verdict from $15,000.00 to $10,000.00 
by determining what the average verdict throughout the coun-
trv was for the loss of an eye. 
in the present case, petitioner, a young matron of thirty-· 
four yea.rs of age, has suffered a serious and perhaps perma-
nent injury to her knee. From February 4, 1941, to October 
21, 1941, she had suffered continually, waking up in the night 
from the severe pain. Mrs. Brann was compelled to come to 
Danville almost everv week for treatment. The knee would 
collapse without warnin~· and petitioner's activities had to 
be greatly curtailed. She suffered mental anguish and be-
came extremelv nervous. 
It will be necessary for her to undergo an exploratory op-
eration. Physicians of wide exp(lrience and recognized ability 
Rre unable to sa.y with certainty ·whether petitioner's knee 
will ever get well. · 
It is earnestly contended that in the present case the amount 
of the verdict is none too great in view of petitioner's in-
jury, her physical pain and mental anguish past, present and 
future, the operation to be performed and the uncertainty 
of her restoration to normal health. · 
'11he rule stated bv this conrt in tl1e case of Aronovitch v. 
A11res, 169 Va. 308; 193 S. E. 524, is applicable where it is 
said: 
'' 'There is no measure of damages in cases of this kind, 
and there has not yet b~en discovered any standard by which 
to measure in dollars ancl cents the value of physical pain 
and suffering. It is a matter which _must be left to the judg-
ment and; discretion of an impartial jury, and no mere differ-
ence of opinion of the trial judg·e, l1owever decided, will 
justify an interference with theh verdict, unless it appears 
from the record that the jury hRs been influenced by partiality 
or prejudice, or liave been misled by some. mistaken view of 
the meri.t~ of the cas~' " (169 Va. 308, 325). 
20* e And ag-ain in the case of Bti.tart Circle Hospital 
rJorp. v. Curry, 173 Va. 136, 3 iS. E. (2d) 153, we find 
this statement: 
'' As we have repeatedly said, there is no standard by which 
we can measure in dollars and cents the pain and suffering· 
of an individual. Its measurement. is peculiarly within the 
province of the jury" (173 Va. 136, 152). 
In the instant case the opinion of the learned trial judgi 
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cfoes n.ot indioa.te that l1e .was of the opinion that the verdict 
was too fo.rge or excessive .. 
In Miller v~ .Ton.es, supra, this court helcl that $5,000.00 was 
not an extravagant price to pay for breaking eight ribs. 
Defe!Jidani's Objection Not Properly Nor Timely Jvla.de, and 
There/ o,·e W aiveil. 
Counsel for peti tio11er have been unable to find a reported 
Virginia case in which a trial court has set aside a verdict 
of the jury and granted a new trial to the defendant upon 
the ground of prejudicial arg11ment of counsel for the . plain-
tiff where no objection to the argument complaihed of was 
made at the time it was made. 
We reco~:nize, of course, that the argument of .counsel to 
a jury is su~ject in general to the snpervision and control oi 
the judge who presides at the trial, respecting the line .and 
rang-e of discussion, the manner and method of presenting the 
argument, the lang1.1a~e employed by and the temper · and 
tone of the speaker. It is said that the exercise of this con-
trol over the ar~uments of counAel is largely a matter of 
discretion with the trial court. 
However. it, is well settled that this discretion is not ahso~ 
lute. Whenever a subject of discretion is decided by a trial 
~ourt, the decision must be in accordance with sound judicial 
discretion) governed by established rules and principles. And 
when contrary to these rules and principles, even though 
21 * on a ... imbject within its discretion, such judgment may 
be reviewed and reversed by an appellate court. 
This well established rule was reiterated in the case of 
.7 errell v. Norfolk, etc.) Belt Li,ne R. (Jo., 166 Va. 70, 184 S. E. 
196, as follows~ 
. ''It is well settled in Virg-inia, as elsewhere, t.ha.t in tbe 
abse11ce of statute, the trial court 'has a superintending con-
trol ovel" the course of the arg1.1ment to prevent the abuse of 
that or any other right. It is a power, however, to be exer-
cised with discretion, ancl with reference to the particular 
circumsbmces of each case, subject to review by an appellate 
court. Word's Case, 3 Leigh 743; Proff. Jury, section 249.' " 
(166 Va. 70, 74, 75.) . 
It is also a long settled rule of law in this state that this 
court's supervisory powers over trial cour'h~ applies with 
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equal force when a new trial has been granted improperly as 
well as where a new trial has been improperly refused. In 
the very early case of Plcasauts v. Clements:, 29 Va. 514, we 
find: 
'' The :fiTst question which presents itself for considera-
ti~.is, Whether it is competent to this court to inquire into 
the prepriety of the judgment of an inferior court gTant-
ing ·a new trial, and in case it shall be of opinion that the new 
trial was improperlv granted, to reverse the judgment, and 
render such judgment as the inf erlor court ought to have 
rendered Y That this court may inquire into the propriety 
of the judgment of an inferior court refusing a new trial, 
and may affirm or reverse, according to its opinion of the 
propriety or impropriety of refusin.,q the new trial, is settled 
1by such a 'Series of uniform d~cisions, as no longer to admit 
of question~ It seems to me impossible to distinguish, in 
point of principle, the case where a new trial has been im-
properly granted, from the case where it has been improperly 
refused'' (29 Va. 514, 522). 
And in Yorke v. Maynard, 173 Va. 183, 3 S. E. (2d) 366, 
it is said: 
''When there have been two trials of a case in the lower 
·court it. is the duty of this court to look to the record of the 
:first trial and if it is seen that the court erred in setting 
aside the verdict rendered at that trial, it will set aside all 
proceeding;s suibsequent to that verdict and enter judg-
224 ment thereon. •czark v. Hugo. 130 Va. 99, 102, 107 
S. E-. 730; Hog,q v. Plant, 145 Va. 175, 133 S. E. 759, 47 
A. L. R. HOS: Peninsula Produce EfXchan_qe v. Upshur, 149 
Va. 639, 140 S. E. 651; C. & 0. Railwa11 Co. v. Nickel, 157 Va. 
382, 161 S. E. 248" (173 Va. 183, 186). 
It will be recalled that eounsel for the defendant made no 
objection whatsoever at the time the statements of counsel 
for petitioner complained of were made. No. request that 
the court instruct the jury to disregard them was made at 
that time: nor did defendant ask the court to declare a mis-
trial. Ati examination of the record will show that the por.:. 
tions of the argument most strenuously objected to after the 
jury retired to consider its verdict were uttered at the very 
beginning of counsel f<;>r petitioner's argument. The other 
statement to which objection was made after the jury re-
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tired was used by petitioner's ~ounsel slightly over half way 
throug·h the argument. That 1s to say, defendant's counsel 
had ample time to obj~t and to have the court rule thereon. 
But this was not done, Instead counsel for defendant waited 
until the jury had retired from the courtroom to consider its 
verdict to make any objection. It was at this point and in 
chambers that counsel for the defendant for the first time 
interposed objection to the closing argument of petitioner's 
counsel. 
In Lorillard Co. v. Clay, s11.pra, it is said: 
'' Remarks are sometime~ made bv counsel in the heat of 
debate which they would readily retract if brought to their 
attention, and which certainly would ·be corrected by: the trial 
court if brought to its attention. Trial courts are not ex-
pected to be alert to discover everv remark of counsel that 
may in any way be prejudicial to · tl1e opposing party, and 
if no objection is made to such remarks it is deemed to be 
waived" (127 Va. 734, 753). 
At this time. counsel for the defendant made objection to 
the reference by petitiorn~r's counsel to the grounds of de-
fense as bein!?: a ''typical Judge Brown defense" and to 
counsel's statement concernin~ thA colored boy who washed 
the defendant's windows. The record will be searched in 
vain for any specific objection or except.ion to the statement 
by counsel for defendant that he would submit the case to 
coum,el for defendant if he were presiding judge with the 
assurance that he would find for petitioner in a substantial 
amount (R.., pp. 278, 279). We say thHt for these reasons 
alone the action of the trial court in setting aside the verdict 
and g·ranting defendant a n~w trial was erroneous. 
23* *It would have been a simple matter, assuming that 
the trial court's interpretation of the statement of coun-
sel :for petitioner with respect to opposing- counsel amounted 
to snyin9.· that he tried an exactly similar case last month 
and received a jud!?,ment was correct, to have instructed the 
jnrv as did the court in Taylor v. llf allorJJ, supra. In that 
CB.Se the trial court, after a ref erenee by co~msel for plaintiff 
to the results of a former trial of the same case, and objec-
tion thereto, instructed the jury as follows : 
'' 'They must decide the case upon cne evidence. oral and 
written. as introduced before them at the bar, and the law as 
propounded to them by the court, discarding all statement of 
20 Supreme Court of Appeals of Virginia 
facts made by counsel on either side and not introduced in 
evidence. ' ' ' (96 Va. 18, 32.) 
While there are cases decided by this court holding that 
under the circumstances of the particular case the prejudicial 
effect of improper remarks of counsel could not be eradicated 
by judicial direction to clisreg-ard them ; they are not numerous 
nnd they have no application to the circumstances of this 
case. 
This court has repeatedly and consistently held that ob-
jection to alleged improper remarks of opposing counsel 
should he made at the timC'. 
In the case of Majestic Stea1n Laundry v.. Puck~tt, supra, 
this court said speakinr; through Mr. ,Justice Browning: 
·"If, however, the remark of counsel complained of was 
improper~ the defendants are not in a pm~ition to avail them-
sP lves of the advantage, because no objection to the remark 
was made at the time and no judgment or ruling of the ~ourt 
was requested by them. 
"In the case of Southern Ry. Co. v. Johnson., 151 Va. 345, 
146 S. E. 363, 368, it was said: 'The record shows that de-
fendant's counsel made no objection to the alleged improper 
remarks at the time of tl1eir ntterance • * * (nor) * E,": • until 
after verdict e * *. The objection and motion came too 
late.' 
"In. the case of Lorillard Co. "· Clay, i:127 Va. 753, 
24* 104 S. E. 384, 390~ Judge Bmks said: 'But it will be 
observed that no objection was made or exception taken 
to remarks * * * They cannot, therefore, be made a ground 
of reversal in this court.' 
"After the jurv had retired to their room to consider the 
case counsel for the defendants asked that the statement of 
plaintiff's counsel be shown in the record, whereupon the 
court asked counsel what thev wanted the court to do about 
it and their reply was that there was nothing the court could 
do. We think the as8ignment of error is without merit" (161 
Va. 524, 528). 
We contend that a litigant should not be. put to the expense 
of a new trial even for admitted error on the part of his 
counsel unobjected to by opposing counsel when by prompt 
and proper objection the harm could have been effectively 
removed hy action of the trial court. And this is especia1ly 
true when, as here, the offending· remarks of counsel were 
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invited by opposin~·. counsel. No litigant is entitled to more 
than one fair trial._, · 
The recent case of Bloxom v. McCoy, 178 Va. 343, 17 S. E. 
(2d) 401, is squarely in point. Counsel for the defendant in 
that case argued to the jury that any verdict they might 
render against the defend.ant would have to be paid out of 
his own pocket and out of his own hard earned wages. This 
court states the circumstances as follows: 
"There was no objection to this argument at the time it 
waR made, but later when the j11ry l1acl retired to consider 
its verdict and before they had returned to the courtroom, 
plaintiff's counsel made an objection to the argument. He 
did not ask for a mistrial, nor did J1e ask the court to instruct 
the jury to disregard it. The trial court ruled that the ob-
jection came too late as it was not made ootil after the .fury 
had retired. 
"We think the objection was not tim.ely nia.de" (178 Va. 
343, 347, 348). {Italics supplied.) 
I.D. the case of C. & 0. Ry. v. Folkes, 179 Va. 60, 18 ;S. E. 
( 2) 309, decided on January 19·, 1942, the remarks of counsel 
for the plaintiff are quoted as follows: 
25" *"During the argument of this case counsel for plain-
tiff in ref erring· to the testimonv of de:f endant 's brake-
man made the following· remarks : .. 
" 'That man did that fla.~ging1 I believe he l1as been with the railroad company, to be sate, anywhere from 20 to 25 
yea.rs and if he hadn't told somehody he went out there and 
flage:ed this traffic he would have lost his job. That is how 
much interest he had in it. I am sure he' would be fired. He 
ong·ht to have been fired anyway'" (179 Va. 60, 67). 
'J~he opinion continues as follows: 
"At this point, counsel for defendant merely entered an 
objection; the trial court sustained the objection and pointed 
out that counsel for plaintiff could not draw a conclusion of 
what mhd1t happen. Counsel fo1· defendant asked for noth-
ing more, seemingly being satisfied with the court's ruling 
sustaining· their objection.· Arter verdict, however, counsel 
contended that the defendant was entitled to have the verdict 
set aside and a new trial awarded because of the above preju-
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clicial and improper remarks. After maturely considering 
thi.~ moti9n the trial judge overruled it. We quote with ap-
proval. fr.wn· a. portion of his opinion supporting his ruling . 
• •. Ct .. ·1 •..• ,, 
'' 'ThE{approved and proper practice is as stated in Burk's 
Pleading- and Practice, Thi rel Edition, pages 504-505, as f al-
lows: 'If improper remarks are made by counsel in his ad-
dress to the jury, and the opposing party wishes to object 
to them, the objection should be made at the time, and the 
Court requested "to discharge the jury and declare a mistrial 
or to instruct the jury to disregard them and an exception 
notes (noted) to the Court's action if adverse, otherwise 
the objection will be deemed to be waived. Such objections 
come too late after verdict' " (179 Va. 60, 67-69). 
Oonnsel for the defendant, it will be observed, did object 
at the tim,e and the court directed the jnry to disregard the 
statement in the above case and the remark was highly in -
flammatory and improper, yet because no motion was made 
for a mistrial at the time it was deemed to have been waived. 
CONCLUSION. 
For the foregoing reasons your petitioner respectfully 
prays that she be awarded a writ of error to the judg-
26* ment aforesaid and that said judgment may be *reviewed 
and reversed, and that this Honorable Court enter final 
judgment for petitioner upon the verdict of the jury in the 
first trial of this cause in the sum of $6,000.00, with interest 
from October 21, 1941, the date of tl1e verdict. 
A VERMENTS OF COUNSEL. 
In the event that a writ of error is granted, your petitioner 
adol?ts this petition as her opening brief. 
Your petitioner requests that hor counsel may be permitted 
to supplement this written petition by oral argument of the 
reasons for reviewing the judgment complained of. 
Your petitioner avers that on the 12tl;i day of ,Tune, 1942, 
a copy of this petition was delivered to Messrs. Brown & 
Garrett, Dnnville, Virginia, counsel for defendant, F. W. 
Woolworth Company: Incorporated, in the tdal court. 
Your petitioner further avers that the original of this peti-
tion is to be filed with Honorable George L. Browning. a 
,T ustice of the Supreme Court of .Appeals of Virginia with 
the request that oral argument by counsel for the petitioner 
be heard by him at such place as may suit his convenience 
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and at such time as mav suit his convenience not earlier than 
J·une 23rd, 1942. · 
Respectfully submitted, 
HUGH T. WILLIAMS, 
Danville, Virginia. 
WALDO G. MIL.ES, 
Danville, Virginia. 
MARY H. WILLIAJ.\tIS, 
Danville, Virginia, 
LIDS}l TUCK BRANN, 
By Counsel. 
Counsel for Petitioner. 
27• ~we, the undersigned, attorneys practicing· in the Su-
preme Court of Appeals of Virginia, do certify that in 
our opinion there is error in the judgment complained of in 
the foregoing petition and that said judgment should be re-
viewed. · 
HUGH T. vVILLIAMS, 
Danville, Virginia. 
,v ALDO G. :MILES, 
Danville, Virginia. 
Writ of error granted. Bond $500.00. 
GEORGE L. BROWNING. 
8-13-42. 
Received August 17, 1'942. 
M. B. WATTS, Clerk. 
RECORD 
VIRGINIA: 
Pleas before the Judge of the Corporation Court of Dan-
ville, at the Courthouse thereof, on Saturday the 28th day 
of March, 1942. 
Be it remembered that, heretofore, to-wit: 
In the Clerk's Office of the Corporation Court of Dan-
ville, at the Courthouse thereof, on the 17th day of May, 
1941. 
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This day came Luise Tuck Brann and filed her Notice 
of Motion against F. V\'. Woohvorth Company, Incorporated, 
a corporation domesticated in and doing business in the 
State of Virginia, which said Notice of Motion is in these 
words: 
· NOTICE .OI:!"'1 MOTION FOR JUDGMEiNT. 
To F. W. Woolworth Company, Incorporated, a corporation 
domesticated in and doing business in the State of Virginia: 
You are hereby notified that on the 2nd day of lune, 1941, 
at 10 :00 o'clock A. M., or as soon thereafter as counsel may 
be heard, the undersif,>ned will move the Corporation Court 
of the ·City of Danville, Virginia, at the Courthouse 
page 29 ~ thereof for a judgment against you for the sum 
of Twenty Thousand ($20,000.00) Dollars with in-
terest thereon from the date of judgnient, which sum is due 
and owing· by you to me for the damages, wrongs and in-
juries sustained by me arising out of the following circum-
stances, to-wit~ 
That on and before Tuesday, February 5, 1941, you were 
the lessee of a certain building located at the corner of Main 
and Union Streets, Danville, Virgfoia, and operated a mer-
cantile establishment therein, and then and there it became 
and was your duty not to increase the ordinary hazards of 
pedestrians using the sidewalk in the front of your said store, 
and particularly not to allow any water to run from the 
miniature gutter ~t the bottom of the glass windows in your 
said establishment to the sidewalk which would freeze and 
render the sidewalk in front of your store dangerous to pe-
destrians upon and along said sidewalk. Yet, notwithstand-
ing this duty on your part at the time and place aforesaid, 
you, through your ag·ents and servants, neg·ligently permitted 
water to run from your windows on the sidewalk in front 
of your mercantile est~blishment in the City of Danville, 
Virginia, which formed a small sheet of ice across the said 
sidewalk, and while I was a pedestrian walking on the said 
sidewalk in the City of Danville, Virginia, in front 
page 30 ~ of your mercantile establishment on the date afore-
said, as I lawfully had the right to do, and while 
exercising reasonable care I slipped and fell on the said ice 
and was thrown violently upon the said sidewalk, and as a 
direct and proximate result of your neglig·ence as aforesaid, 
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were torn and the semilunar cartilage on my left knee was 
ruptured, torn and otherwise injured, and my left leg was 
injured, 3:s a result of which I am permanently injured; that 
prior to the said injuries caused by yom· negligence as afore-
said, I was a vigorous, strong ~nd healthy woman and was 
able to attend to my usual duties and a.ttend to my social 
obligations and was able to walk· and drive an automobile 
and enjoyed' perfect health and was without infirmities of 
any sort, but since the said accident I have suffered untold 
physical pain and mental anguish and have been unable to 
walk and drive my car as I did before, and have been forced 
and will have to continue to wear· uncomfortable braces in 
an effort to be relieved of the intense pain; that by reason 
of your negligence as aforesaid I have been unable to sleep 
and to attend to any of my usual duties as aforesaid, and I 
have had to expend large sums of money for physicians, medi-
cines and appliances, and orthopedic specialists in an effort 
to get relief from the aforesaid injuries, and will 
page 31 ~ continue so to do. 
·wherefore, for the reasons aforesaid, I will 
move the Court aforesaid, at the time and place aforesaid, 
for a judgment against you for the sum of Twenty Thousand 
($20,000.00) Dollars with interest as aforesaid. 
LUISE TUCK BRANN, 
By Counsel. 
CARTER AND WILLIAMS, p. q. 
JNO. CA.R.TER, JR. 
HUGH T. WILLIAMS. 
RETURN ON NOTICE OF MOTION. 
Executed in the City of Richmond, Va., May 16, 1941, by 
delivering in duplicate a copy of within Notice of Motion for 
.J u.dgment to R. L. Jackson, the Secretary of the ,Common. 
wealth of Virginia and as such Secretary of the Common-
wealth the Statutory Agent for F. W. Woolworth Company, 
Incorporated. 
Place of residence and place of' business of said R. L. Jack-
son being in the City of Richmond, Va. Fee of $2.50 paid 
the Secretary at time of service. Sergeant's Fee $ 75c . 
• JOHN G. S.AJUNDERS, 
Sergeant of Richmond, Va. 
By P.H. BOWIS, 
Deputy Sergeant. 
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page 32 ~ And at another da), to-wit: 
At a Corporation Court of Danville, at the Courthouse of 
said Court, on :Monday the 2nd day of June in the year A. D. 
1941, and in the 165th year of the Commonwealth. 
This day came the parties by their Attorneys, thereupon 
the said defendant saith that it is not guilty in manner and 
form as ·in the plaintiff's Notice ag·ainst it is alleged, and of 
this it puts itself upon the Country and the plaintiff doth the 
like. 
Wh.~reupon, for reasons appearing to the Court, this cause 
is continued to the next ·Civil Term of this Court. 
And at another day, to-wit: 
Corporation Court of Danville, on Monday the 22nd day 
of September in the year A. D. 1941. 
For reasons appearing· to the Court, it is ordered that tne 
foregoing cause be continued until October Court next. 
And at another day, to-wit: 
Corporation Court of Danville, on Wednesday the 15th day 
of October in the year A. D. 1941. 
JS!· I j ; 
page 33 ~ This day came the parties by their attorneys, 
and on motion of the plaintiff, the defendant is 
ordered to :file its grounds of defense relied on in this cause 
not later than the 18th day of October, 1941, if the defend-
ant desires to file any grounds of defense in this cause. 
And at another day, to-wit: 
In the Clerk's Office of said Court, on the 17th day of Oc-
tober, 1941, the defendant appeared by its attorneys and filed 
its Grounds of Defense and Plea of Contributory Negligence, 
which are in the following words, to-wit: 
GROUNDS OF DEFENSE. 
The said defendant as the gTounds of defense in this case 
states the following: 
(a) Defendant denies that it has been guilty of any action-
able negligence as alleged. · · 
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(b) Defendant denies that it permitted any water to run 
from the premises occupied by it. 
( c) Defendant denies that it permitted any water from its 
premises to run on the sidewalk at a time when such water 
would be likely to freeze or in sufficient quantity to cause 
any dangerous condition on the sidewalk. 
(d) Defendant denies that the injuries of the plaintiff 
· were proximately caused by any negligence of the defend-
ant. 
page 34 } ( e) Defendant avers that there was 110 danger-
ous condition on the sidewalk in front of its prem-
ises at the time and place mentioned by the plaintiff which 
was created by the defendant, or which the defendant had 
any notice or knowledge. 
(f) Defendant denies that it breached any legal duty to 
the plaintiff. 
(g) Defendant avers that if its front windows were washed 
on the day claimed by plainti:ey tha.t it exercised due and rea-
sonable care in so doing and could not under the circum-
stances have anticipated that any dangerous condition on 
the sidewalk would result therefrom. 
(h) Defendant denies that the plaintiff sustained damag·es 
in the manner or to the extent claimed in the notice of mo-
tion. 
BROvVN & GARRETT, p. d. 
PLEA OF CONTRIBUTORY NEGLIGENCE. 
The said defendant by its attorney comes and says that 
the plaintiff ought not to have or further maintain her ac-
tion against it because the defendant avers that if there 
was any dangerous condition on the sidewalk in the front 
of its premises caused by ice therefrom (which condition 
this defendant denies) ·it was the duty of the plaintiff to 
exercise reasonable care in observing such condition and in· 
keeping a reasonable and proper lookout; and that 
page 35 } if she had exercised such care slie could have ob-
served the existence of the ice on the sidewalk and 
could have easily stepped over the same so that the plain-
tiff's negligence and failure to keep a proper lookout and 
observe where she was stepping proximately contributed to 
her injuries and bars any right against this defendant and 
with this the defendant puts itself upon the country. 
BROWN & GARRETT, p. d. 
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And on the same day, to-wit: 
In the Clerk's Office of said Court on the 17th day of Oc-
tober, 1941, the plaintiff by her attorney and the defendant 
by its attorneys appeared and filed their stipulation agreed 
on in this case, which is in the following words, to-wit: 
STIPULATION. 
It is· stipulated between Mrs. Luise Tuck Brann by her 
Counsel and F. W. Woolworth Company, Incorporated, by 
its Counsel that Dr. Mauck of Richmond, Virginia, may make 
a physical examination of Mrs. Braun on or before the morn-
ing of October 21st, 1941, at the expense of the defendant, 
and that Dr. Mauck may be called to testify as a witness by 
either or both of said parties. 
page 36 } Dated at Danville, Virginia, October 17th, 1941. 
By HUGH T. WILLIAMS, 
Attorney for Luise Tuck Brann. 
By BROWN & GARRETT, 
Attorneu· for Ii,. W. Woolworth Co., Inc. 
And at another day, to--wit: 
·corporation Court .of Danville on Tuesday the 21st day 
of October in the year A. D. 1941. 
This day came the parties by their Attorneys, thereupon 
the said defendant saith that it is not guilty in manner and 
form as in the plaintiff's Notice against it is alleged, and of 
this it puts itself upon the Co'll,nty and the plaintiff doth the 
like. 
Whereupon came a jury, to-wit: J. ·A. Hancock, L. M. May-
berry, H. L .. Wyatt, E. ·E. Gatewood, E. C. Dubose, K. E. 
Gilmore and G. R. Reynolds,. who being elected tried and 
sworn according· to law, weII and truly to try the issue joined, 
heard the plaintiff's evidence in full. · 
Thereupon the defendant, hy counsel, moved the Court to 
strike out the evidence of the plain tiff on the gTounds that 
same is insufficient as a matter of law to sustain a verdict, 
which motion havin~ been considered by the Court is over-
ruled and the defendant by counsel excepts. 
page 37 ~ Thereupon the jury heard the defendant's evi-
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of Court to ·consult of their verdict and after some time re-
turned and upon their oath so day, "We the jury find for 
the plaintiff and fix her damages at $6,000.00". 
Whereupon the said defendant moved the Court to set 
aside said verdict and grant it a new trial on the gTounds 
that the same is contrary to the law and the evidence and 
without evidence to support it, and the Court takes time to 
consider thereof. 
And at another day, to-wit: 
Corporation Court of Danville on Friday the 31st day of 
October in the year A. D. 1941. 
For reasons appearing to the Court, it is ordered that the 
foregoing cause be continued until December Court, 1941. 
COURT'S OPINION 0.N MOTION TO SET ASIDE VER--
DlCT, &C. 
I will consider the motion after verdict on two grounds: 
(a) that there was no negligence on the part of the defend-
ant, (b) that plaintiff's couns.el in closing her case made an 
improper and prejudicial argument to the jury. I do not 
think that the other grounds upon which the motion is based 
merit discussion. 
page 38 } The first point presents a familiar but ever in-
teresting question of law. Certainly, the instant 
case is one in which logicians of the law will find a problem 
to tax their abilities to a considerable extent. Its verv sim-
plicity makes it puzzling. There are a multitude of cases 
dealing- with the subject. Indeed, their number is too great 
to justify citation. It is the old problem: does the jury or 
the court determine what is reasonable care under a set of 
circumstances or facts as to which there is no dispute! No 
question pertaining to the l~w of negligence is more difficult . 
. Judicial decisions are of little, if any, aid. The facts of the 
cases afford no satisfactory basis for the distinctions which 
they seek to draw. In one case the court determines what 
is ordinary care, or its want. In another it says that it was 
for the jury to make the :finding. After all, the courts do 
say in some cases that the jury did not have the right to use 
their own judgment as to what constituted reasonable care. 
This is when the court is clearly of the opinion that there 
was no neg·ligence. If the court entertains doubt about the 
matter itself, it is then, and then only, that the ·question is 
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left to the jury's decision. I know that to say this approaches 
lese-majesty. Howbeit, I believe that a careful analysis of 
the many decisions touching the question will bear me out. 
Confusion has arisen in this respect in certain particulars. 
In some cases conduct is to be determined in the 
page 39 ~ light of rules which hav:e been established by the 
courts. In others, in the light of statutory enact-
ments. The ·violation of these rules becomes negligence 
per se. To illustrate: there is no statutory regulation requir-
ing a traveler approaching a railroad crossing to stop, look 
and listen. I believe, upon reflection, that there is now a re-
quirement to this effect as to vehicular traffic, but for many 
years there was none. The nlle that one approaching the 
crossing must look was a rule made by the courts. This is 
an extreme illustration, because, there could hardly be any 
doubt that common prudence required one in going across 
a railroad track to look out for approaching trains, but it 
serves to bring· out clearly the point I attempt to make, which 
is, that whether the traveler did or did. not exercise reason-
able care under such circumstances was not left to the jury. 
The courts said that no reasonable man could hold that it 
was ordinary care not to look. And so, in automobile cases 
analogous rules have been developed by the courts. In most 
of those cases we deal with the questions of negligence and 
contributory negligence in the light of court-made rules, ancl 
proceed upon the understanding that certain acts are negli-
gence per se. The issue in cases of this sort is not what was 
reasonable conduct as a g·eneral rule, but what were the facts 
as to observance or non-observance of certain standards of 
conduct established by judicial rulings. 
page 40 ~ There are, however, many cases in which no 
firmly established standard of conduct has been 
established, and the question is one of reasonable care. And 
this question may be for the determination of the jury al-
though there be no dispute as to the facts. Generally, where 
the law prescribes no definite standard of conduct as a dutv, 
the question of what constUutes reasonable care becomes o:rie 
for the jury and not the court. The rule has perhaps been 
no better stated in anv of our decisions than in the old case 
of Ca.rrin,.aton v. Ficlilen's Exor., 73 Va .. 670. It was said 
in the opinion in that case: '' that negligence is alwavs a 
quettion for the jury when the measure of dutv is ordina rv 
and reasonable care". This statement must be taken ~mb-
ject to some qualification, as is shown by other expressions 
found in the opinion. There are extreme cases h, which thP. 
facts fail entirely to show any conduct from wllich a lack 
I 
I 
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of care could be inferred. In such cases the Court should 
rule that there is no evidence of negligence. 
Judge Burks said in the decision in the case of Chesapeake 
~ Ohio Ry. Co. v. Allen, 137 Va. 522: "Courts constantly 
have to refer to juries the question of what is reasonable con-
duct, or reasonable prudence, under all the circumstances 
. of the case, with no other guide than their own 
page 41 ~ judgment and conclusion as reasonable men''. 
Frankness impels the admission that the varying 
statements of the courts on this subject cannot be easily 
reconciled. The truth is as I l1ave said above, that the courts 
do in the final analysis, when they have no doubt about the 
matter, use their own judgment, when judges themselves en-
tertain doubts, they accept the judgment of the jury. Cf. the 
case of Hair v. C-ity of Lynchbnrg, 165 Va. 78. It well illus-
trates the difficulty of arriving at any definite rule of law 
on the subject. It is true that the opinion in that case seems 
to deal, at .first blush, with the question of proximate cause. 
But a careful reading of it shows that the court held that 
there was no negligence. 
When we leave out of consideration those cases which in-
volve failure to observe definite rules of conduct, foresee-
ableness of injury or damage furnishes the primary test of 
negligence. If a man is perf 01·ming a lawful act, and it is 
not to be reasonably foreseen that the method which he em-
ploys will bring about a result fraug·ht with danger to oth-
ers, certainly, he has been guilty of no lack of ordinary care. 
Lack of care does not become a factor at all unless there is 
some probability that it will result in danger. In fact it 
is a solecism to speak of lack of care unless there is fore-
seeability of danger to others. Unless there is, 
page 42 ~ no duty· arises to use care. ·Confusion arises in 
this connection between negligence and proximate 
cause. See J1,1.dy v. Doyle, 130 Va., and cf. Hair v. City of 
Lynchburg, supra. 
An able writer in discussing this subject has this to say: 
'' But it is only when the jury's determination of standards 
of conduct is before them that they show any tendency to 
rnmrp the function of the jury, assuming· that it is the ex-
clusive function of the jurv to :fix such standards. The rea-
son for this is obvious. The ouestion as to whether a de-
f enclant lms been g·uilty of conduct which creates an undue 
probabilitv of harm to others requires those who judge his 
conduct to weigh the utility of the act ag-ainst the probability 
of harm which it contains; not the utility of the act to the 
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actor alone, but the utility of the act to society, the interest 
that society may hav:e in permitting such conduct, notwith-
standing the risk to others which it entails, because such con-
duct is on the whole of social value. But the general utility 
of such conduct is not likely to receive much consideration 
from a jury who sees before them a plaintiff whose vital in-
terests have been harmed by a particular instance of· it. A. 
court mig·ht emphasize to the jury ad naitseam the social 
· value of the act, but the jury would only see one 
page 43 ~ man injured by another. A.nd only the most con-
firmed optimist would dare to hope that they 
would judge the defendant's conduct by what that ideal crea-
ture, the 'reasonable Man', would do. After all, the mo~t 
that can be expected of a jury is that they shall judge the 
defendant's conduct Ly what the jurymen would themselves 
do in a similar situation. But even this they rarely do. The 
concept universal among all primitive men that an injury 
shpuld be paid for by him who causes it, irrespective of the 
moral or social quality of his conduct, while it has disap-
peared from legal thought, still dominates the opinion of 
the sort of men who form the average jury. There is, be-
sides, the perhaps natural prejudice in favor of a poor man 
injured by a rich man, and particularly by a corporation 
which is always assumed to have unlimited resources. The 
tendency to be charitable with other people's money is al-
most irresistible, and when one considers that the bulk of 
accidents are caused by the business activity of those who, to 
the jury at least, appear rich, it is not surprising that courts 
should feel that they are bound to protect defendants from 
what appears to them to be au unduly stringent standard of 
conduct which the jury, if the matter were left to them, would 
fix as a justification or excuse for a finding in favor of the 
plaintiff against a defendant whose conduct the 
page 44 ~ courts would not regard as socially reprehensible. 
They therefore withdraw cases from the jurv 
where they believe that the defendant's conduct was not u~-
duly dangerous, and set aside verdicts based on the jurv 's 
insistence on an overly stringent standard of conduct.'' 
Bohlen's Studies in the La\v of Torts, page 609, et seq. 
The language above quoted may be criticized as a glitter-
ing generality. I do not rely upon it for guidance in the 
decision of tbe instant case, but as a plausible and log·ical ex-
planation of the seeming, I may say, actual inconsistencies 
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The question before the jury presents two separate is-
sues, although they all blend into the determination of the 
final issue, which was the defendant's liability. The first is: 
was it to be reasonably foreseen that water which escaped 
to the sidewalk would freeze? The second is: was it rea-
sonably to be foreseen, assuming that the first question be 
answered affirmatively, that enough water would ge~ on the 
sidewalk and freeze to probably cause damage to persons 
using the sidewalk f These inquiries are determinative of 
defendant's negligence. The second necessarily embraces any 
question of proximate cause. If both of these ques-
page 45 } tions could have been answered affirmatively by 
the jury, then it was to be determined whether it 
used ordinary care in washing the windows to prevent water 
from getting and remaining on the sidewalk. I think the 
evidence fairly submits to the jury the question as to whether 
there was probability that water escaping to the sidewalk 
would freeze. In the light of this probability, taking into 
consideration the amount of water used in the operation, was 
it probable that the amount of ice likely to be formed on 
the sidewalk produced such a condition that danger to pe-
destrians using the sidewalk was reasonably to be foreseen? 
If it was not to be reasonably fores~en that it would, then, 
defendant would not have been negligent, no matter how 
you regard the problem. And again, the question arises as 
to whether, if the foregoing questions could be answered af-. 
firmatively, the defendant employed reasonable care in the 
operation of washing its windows to prevent water escaping 
to the sidewalk? 
I entertain grave doubts as to all of these points, and £or 
that reason feel constrained to follow the rule laid down in 
the case of Carrington v. Ficklen's Exor., suvra, which ac-
cording· to my understanding of that decision was, that under 
such circumstances the question of defendant's negligence 
is for the jury to decide. In certain cases where the duty 
to use reasonable care is limited to the perform-
page 46 r ance of certain acts which judicial decisions or· 
statutes lay clown as the requisites of our conduet, 
failure to perform them constitutes negligence, and on the 
other hand, proof that they were performed disproves neg-
ligence. Even in such cases there may he circumstances 
proved which submit the question to the jury. For in-
stance, it is the duty of the driver of an automobile to use 
reasonable care in keening; a lookout for nedestrians and ve-
hicles on tl1e highway. Sometimes the hanpenin~· at issue 
took place under such circumstances that there could be no 
dispute whatever about whether he had performed his duty. 
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In other cases, the question is one for the jury. It would 
be an absurdity to say that a man driving down a straight 
road with nothi.J.10· to obscure his view of an approaching ve-
hicle was not n~gligent if he failed to see it. But there 
might be circumstances requiring that he look in more direc-
tions than one, and in such a case it would be for the jury 
to say whether he had exercised reasonable care. It is al-
WaJss .his duty to keep a lookout, but under some circum-
stanc-es the jury should say whether he performed it as a 
reasonably prudent man similarly situated would have. There 
are but few cases, it is true, in which the jury resolves ques-
tions of this sort in favor of the defendant, but it will be 
found that when they do, their decision is binding. See 
Te-mple v. Ellington, 177 Va. 134. 
page 47 ~ Generally, where the test of neg·ligence is the 
use of reasonable care and no definite standard of 
care has been established, the question is for the jury, al-
though the facts are not in dispute. For the law holds that 
reasonable care is such care as reasonably prudent men 
would use under like circ.umstances, and the determination 
of what care a reasonably prudent man would use under like 
circumstances is peculiarly for the jury. Shearman and Red-
field on the Law of Negligence, Sixth Edition, Sections 53 
and 54, and see also what is said by Judge Thompson in his 
·Commentaries on the Law of Negligence in Sections 7387 and 
7388. He is a writer in whose conclusions I have great con-
fi.den~e. Also Carrington v. Ficklen's Exor., sitpra. 
·The point in this case lies within narrow limits. The di-
viding line between this case and some in which the question 
was taken from the jury is thin and shadowy. In view of 
what follows it might have been advisable to have said less 
about it than I have. But in view of the grounds upon which 
the motion for a new trial was made in this case there is 
no escape from compliance with the duty which rests upon 
me to announce my decision. On the whole I do not think 
that the jury's verdict can be properly set aside, and final 
judgment entered for the defendant on the gTound that it is 
without evidence to support it. 
page 48 r The next question presented for my considera-
tion is one of g-reat delicacy. I appreciate most 
fully that argument of counsel should be allowed to take a 
wide range, else it would be impossible to argue at all. At 
the same time the courtroom should not be a training ground 
on which lawyers may exercise their forensic abilities be-
yond all limits and with no control. Considerable latitude 
should be permitted, but there is a dividing line between what I 
J 
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is proper and what is improper. In this case I reluctantly 
reach the conclusion that the closing argument of plaintifPs 
counsel went beyond the proper boundaries. To my mind it 
is totally wrong for a lawyer to argue to the jury anything 
as a fact which is not in · evidence in the case being tried. 
He could not properly arg·ue to the jury that they should 
allow a definite sum as damages because a jury in another 
court had allowed a certain sum for no greater injuries. It 
would be a g-ross impropriety for an attorney to say to the 
jury: '' I tried a case exactJy like this last month before 
Judge Leigh without a jury and he rendered a judgment for 
the plaintiff." Now, when counsel in his argument said to 
the jury words to this effect: I have known Judge Brown 
for a long time; I remember when he was a judge of this 
court, I practised law before him and from what I observed 
of his conduct as a jurist I have confidence that were he try-
ing this case without a jury that he would enter 
page 49 ~ judgment in a substantial amount for the plain-
tiff, there is little difference between such a state-
ment and one made to the effect that Judge Leigh had entered 
judgment in plaintiff's favor in an exactly similar case to 
the one being tried. Furthermore, such a statement is one 
of fact which is not in evidence. An attorney should never 
resort to statements of fact which are not matters of general 
or historical knowledg~ in arguing a case. It was a state-
ment of fact as to the attorney's belief as to whic.h he has 
not testified, and as to which it would be improper for him 
to give testimony. It is a type of statement likely to be 
hig·hly prejudfoial to the other side. It is a type of argu-
ment which injects the personality and standing of the law-
yer making it into the decision of the case, the prime ob-
ject of which is to attain justice. And that object transcends 
personalities. It would be a bad situation, indeed, if a lawyer 
of prominence, good reputation ·and high standing· for legal 
learning should be allowed to openly take advantage of his 
character and standing by expressing his opinions as to the 
law, or as to matters outside the record which mig·ht influence 
the verdict of the jury in his client's favor. It has been done 
and tolerated by reason of the great leniency shown by the 
courts, but there should be a limit to it. We should advance 
in the administration of justice and not remain 
page 50 ~ static. All enforceable rules conducive to the at-
tainment of the ends of justice should be applied 
by the courts. Any other theory would fail to justify their 
continuance. In my view of the matter the arg11ment was 
not proper. It may have done ha.rm. The case was close, 
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the verdict large. A little pressure of the wrong sort may 
have influenced the jury's verdict. 
I am not unmindful of statements in the decisions of our 
appellate court to the effect that a verdict should never be 
set aside unless there is a manifest probability that the ar-: 
gument has been prejudicial to the adverse party. But I 
think that the proper distinction as to this point is found in 
the case of Rinehart db Den1J1,.i.r, Co. v. Brown, 137 Va. 670, 
and in fact that there is manifest probability of prejudice. 
In most of the cases on the subject objection was made to 
the argument and the party making· it admonished by the 
court and the jury instructed to disreg·ard it. h1 this case 
counsel for defendant interposed no objection at the time 
the argument was made, but immediately after the jury re-
tired moved for a mistrial. The argument was such that 
some difficulty might be apprehnded as to how to take ex-
ception to it at the time it was made. In order to properly 
present objection it might .put the counsel about whom the 
remarks were made in the position of violating the same rule 
which should be applied to counsel on both sides, 
page 51 ~ that is, to effectively rebut the statement he might 
have to deny it in the presence of the jury. Any 
such practice as this would be unfair to counsel, and would 
lower the dignity of the court by allowing counsel to play a 
game of tit for tat. In my opinion defendant was entitled 
to a mistrial at the time when the motion for it was made. 
Its counsel did not play safe by awaiting the verdict before 
making the motion. In my judgment plaintiff's rights were 
in no event prejudiced by not granting the motion at the 
time it was made, and it was proper to first see what the jury 
would decide, under the circumstances of this case. 
In .Miller v. Jo·nes, 174 Va., at page 341, it appears that 
counsel for defendant said that Hall, a witness for the plain-
tiff, "had proved to be a very zealous witness, and he did 
not know why he was so zealous", to which plaintiff's coun-
sel in his closing arg'Ument replied: '' I know why Hall was 
so zealous. He saw this man ( defendant) coming up at such 
a rapid rate of speed. He probably felt like I would. He 
felt like he wanted to take a gun and shoot him." 
Objection was made to this argument by counsel for de-
fendant, and the court instructed the jury to disreg·ard it. 
After the jury retired and before verdict a motion was made 
lor a mistrial, which the court overruled. 
The opinion goes on to say : 
page 52 ~ ''Plainly this argument was improper. Counsel 
for the plaintiff, who is an experienced lawyer, / 
I 
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should have known that it was improper-he probably did-, 
but the court did all that was possible, save that it did not 
~ direct a mistrial. The verdict of the jury itself would in-
dicate that it was not swayed by passion. It was not e.xces.. 
sive and is but one-half of that asked for. When we take 
these facts into consideration and, making some allowances 
for the provocation which called forth the objectionable ob-
servation, we, with some hesitation, have reached the con-
clusion that this was not reversible error." 
If our appellate court should express doubt as to the cor-
rectness of the trial court's refusal to grant a mistrial under 
the facts above set o_ut, it looks pretty plain to me in this 
case, which is certainly a stronger one for the defendant 
from every angle we look at it, that the mistrial should have 
been granted. I recall no remarks · of defendant's counsel 
which could have. reasonably provoked the argument made. 
The transcript of the testimony does not set out the argu-
ment m3.:de by counsel for defendant. The point was made 
by plaintiff's counsel on the argument of the motion that his 
remarks were retaliatory, but I recall nothing said by de-
fendant's counsel which could have reasonably provoked 
plaintiff's counsel into making the argument he did. De-
fendant's counsel did say in his argument that he 
page 53 ~ knew plaintiff's counsel would appeal to their 
sympathies, he may have said, I do not recall, that 
lie would talk a.bout the defendant 1s being a big chain store, 
but, assuming that he did make such statements in his argu-
ment, I fail to see wherein they justified the argument of 
plaintiff's counsel. I have not adverted to other portions of 
the argument which were also complained of. Suffice it to 
say that, though, in my opinion, they were improper so far 
as they attacked legitimate and proper defenses interposed 
hv defendant, that they were not of so serious a nature as 
the argument specifically referred to above. 
A case wortl1y of being brought into court seldom fails to 
present sufficient issues to afford a fertile field for legitimate 
argument. There is room enough for the exercise of all the 
forensic skill and dialectical ability which any of us pos-
sess, and there is no need to ·und1-ily stray away from the 
points at issue. · 
The motion to set aside tl1e verdict will be sustained for 
the reasons above stated, and a new trial awarded the de-
fendant. 
Dec. 18, 1941. 
HENRY C. LEIGH, Judge. 
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page 54 } And at another day, to-wit: 
Corporation Court of Danville on Monday the 22nd day 
of December in the year A. D. 1941. 
This day came again the parties by their Attorneys, and 
the Court having maturely considerec;l the motion of the de-
fendant to set aside the verdict of the jury rendered in this 
cause at the October, 1941, Term of this Court, and grant it 
a new trial, for reasons set forth in written opinion filed 
with the papers in this cause, doth set said verdict aside and 
grant the said defendant a new trial. 
To which action of the Couii in setting aside said verdict 
and granting the defendant a new trial, the plaintiff by coun-
sel excepts. 
And on the same day, to-wit: 
Corporation Court of Danville, on Monday the 22nd day 
of December in the year A.. D. 1941. 
For reasons appearin~ to the Court, it is ordered that the 
foregoing cause be contmued until February Court next. 
page 55 ~ And at another day, to-wit: 
Corporation Court of Danville on Wednesday the 11th day 
of February in the year A.. D. 1942. 
This day came again the parties by their attorneys, there-
upon the said defendant saith that it is not guilty in manner 
and form as in the plaintiff's Notice against it is alleged and 
of this it puts itself upon the Country and the plaintiff doth 
the like. 
Whereupon came a jury, to-wit: J. L. Neal, H. W. Hud-
son, .. C. D. McLaug·hlin, G. E. Bondurant, B. A. Cook, C. C. 
B:r:adley and A. H. Martin, who being elected, tried and sworn 
according to law, well and truly to try the matter in contro-
versy and heard both the plaintiff's and the defendant's evi-
dence in full, thereupon, the defendant :filed a written de-
murrer and grounds of demurrer to the evidence of the plain-
tiff, and the plaintiff filed her joinder in the said demurrer. 
And at the time that the demurrer to the evidence was 
tendered, by said defendant, it was agreed between counsel 
for both plaintiff and defendant that the evidence in this 
I 
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cause on both sides may be hereafter fully written out and 
made a part of the said defendant's demurrer to the evi-
dence. 
Whereupon it is told to the jurors afore said, that they 
shall inquire what damages the plaintiff has sus-
page 56} tained by reason of the matter by her shown in 
evidence in case judgment shall be given for the 
plaintiff upon said evidence. 
Thereupon, by consent of parties and with the assent of 
the Court, the jury aforesaid was adjourned until tomorrow 
morning at 10 o'clock. 
And at another day, to-wit: 
Corporation Court of Danville on Thursday the 12th day 
of February in the year A. D. 1942. 
This day came again the parties by their attorneys, and 
the jury sworn in this cause appeared in Court according 
to their adjournment on yesterday, and having heard the· 
argument of counsel as to the amount of damages to be as-
sessed in this cause upon the demurrer to the evidence, 
were sent out of Court to consult of their verdict, and 
after some time returned, and upon their oath do say, "We 
the jury, subject to the judgment and opinion of the Court 
on the defendant's demurrer to the evidence, assess the dam-
ages of the plaintiff at thirty-five hundred ($3,500.00) dol-
la1·s. '' 
.A.ud the Court not being advised of its judgment upon 
said demurrer to the evidence, takes time to consider thereof. 
page 57 ~ DE,MURRER TO EVIDENCE. 
The defendant, F. VV. ,voolworth Company, demurs to 
the plaintiff's evidence and says that the same is not suffi-
cient in law to maintain the issue on the part of the plain-
tiff and that it, the said defendant, is not bound by the~ law 
of the land to answer the same and assigns the following 
gTounds of demurrer: 
( 1) The evidence does not show any actionable negligence 
on the part of the defendant. 
(2) The evidence does not show that, under the facts and 
circumstances existing at the time of the accident, the tem-
perature was so low that the defendant should in the exercise 
of ordinary care hav.e foreseen that any dangerous condi-
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tion on the sidewalk could be created from the washing of 
its windows or that there would be sufficient water on the 
sidewalk to cause injury to pedestrians even if it would 
freeze. 
(3) That the evidence does not show that the defendant 
was guilty of any negligence which proximately caused plain-
tiff's injuries. 
( 4) The plaintiff's evidence does not disclose any lack of 
ordinary care on the part of the defendant. 
(5) Plaintiff's evidence does _not show that the defendant 
had any notice or know ledge that ice had formed 
page 58 ~ on the sidewalk or that any dangerous condition 
had been created thereon prior to plaintiff's in-
juries. 
(6) The plaintiff's evidence does not show, but leaves to 
conjecture, the question whether the water which froze came 
from defendant's premises. 
(7) Tbe evidence of the plaintiff shows that she was g·uilty 
of contributory negligence which proximately contributed to 
her injuries : 
(a) That if any dangerous condition existed on the side-
walk it was open and obvious. The accident happed at 
11 :00 A. M. on a clear day and plaintiff's view was not ob-
structed in any manner. Plaintiff could in the exercise of 
ordinary care have seen the situation and stepped over the 
small ribbon of ice and avoided any injury to herself. 
And the defendant will tender herewith as part of its de-
murrer the evidence produced before the jury, both that for 
the plaintiff and the defendant, properly identified. . 
Wherefore, for want of sufficient matter in that behalf 
to the jury shown in evidence, the defendant prays judgment, 
and that the jury may he discharg·ed from giving any ver-
dict upon the said issue, and that the said plaintiff may be 
barred from having· or maintaining her aforesaid action 
ag·ainst the defendant. 
F. W. WOOL WORTH COMP ANY, INC. 
BROWN & GARRETT, p. d. 
page 59 ~ The following evidence on behalf of Luise Tuck 
Brann, Plaintif~, ~nd ~. W. Woolworth Company, 
Incorporated, Defendant, 1s 1dentrfied as all of the evidence 
taken on behalf of said parties which is incorporated in and 
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W. H .. lf!lays~ 
made a part of the defendant's demurrer to the evidence 
interposed in this case. 
Dated at Danville, Virginia, March 25, 1942. 
HENRY C. LEIGH, Judge. 
page 60 } Index. 
page 61 } In the Corporation Court of Danville, Virginia. 
Luise Tuck Brann., Plaintiff, 
v. 
F. W. Woolworth Company, Inc., Defendant. 
Before the Hon. H. C. Leig·h, J udg·e, and a Jury_ 
Danville, Virginia, February 11 & 12; 1942. 
Appearances: Hugh T. Williams, Esq., and "\Valdo G. Miles, 
Esq., of Carter & Williams, Danville,. Virginia, for .the plain-
tiff. E. ·walton Brown, Esq., and Earle Garrett, Esq., of 
Brown & Garrett, Danville, Yirginia, for the defendant-
EUNICE: H- DA VIS 
Shorthand Reporter 
209 Randolph Avenue 
Danville, Va. 
Telephone 1120. 
pag·e 62 } (Duplicate page.) 
page 63 ~ W. H. MAYS, 
called as a witness on behalf of the plaintiff, ~nd 
being first duly sworn, testified as follows: 
DIRECT EX.A1IINATI0N". 
BY Mr. Williams: 
·Q. Mr. Mays, I believe you are lieutenant of police in the 
citv of Danville? 
A. Yes, sir. 
Q. And on the 4th day of last February were you out here 
near the corner of Main and Uuiou when :Mrs. Brann had 
an accident there in front of Woolworth's f 
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W. H. Mays. 
A. I was out there possibly-I don't know just how long 
afterwards. I don't know just how long after that Mr. Brince-
field called my attention to someone slipping there and fall-
ing. . 
Q. About what time was that, do you recall t 
A. I am sorry, I couldn't tell you. 
Q. Do you remember what hours you were on that morn-
ing? 
· A. It must have been on the early shift. Seven to four, 
I think, were the hours. 
Q. In other words, you went to work at seven o'clock in 
the morning! 
.A. Yes, sir. 
Q. Do you know how long· you had been away from the 
station, out on the street, when this happened i 
A. I couldn't say. I didn't make any notes of it, not ex-
pecting anything like this to happen. 
Q. Were you one of the officers who took her awayf 
A. No, Mrs. Brann had been moved. l\lir. Brincefield called 
my attention to it. 
Q. Did you see the ice 1 
A. Yes, sir, I went up and looked at it. 
Q. Now where was that ice! 
.A. Coming down from that lower window of 
page 64 ~ Woolworth's. 
·. Q. Now, Mr. Mays, with reference to other parts 
of the sidewalk and everywhere in the street, was there any 
ice or snow anywhere f 
A. No, sir, wasn't any snow or ice on the streets. 
Q. That was the only place you saw any snow or ice f 
A. Yes, sir. 
Q. Now what size pieces of ice was it-was it foe frozen 
on the sidewalk, or ice put there, or what was iU 
A. It seemed to be ice from water that had run down from 
the window-two little streams there. 
Q. How long were those little streams; what is your recol-
lection f 
A. Oh, I judge six or eig·ht feet long~ 
Q. Had there been any rain or snow on that day¥ 
A. No, sir, it was a clear day. 
Q. Now I believe that sidewalk slants from west to east-
in other words, it is downhill from uptown to downtown? 
A. Yes, sir. 
Q. There is a grade there? 
A. There is a g-rade there, yes, sir. 
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CROSS EXAMINATION. 
By Mr. Brown: 
Q. Mr. Mays, do you recall how· long after the lady had 
fallen it was that you went over to the scene of the acci-
denU 
A. I don't know that. Mr. Brincefield called my attention 
to it and asked me about making reports, and I told him he . 
had better make the proper reports. .. 
page 65 t Q. YOU did not see her f 
A. ,No, sir, I did not see Mrs. Brann at all. 
Q. From what direction did you approach the scene! 
A. I came up Main Street. 
Q. You· came up Main Street. Do you recall where you 
were when you ohserved the ice on the sidewalk¥ . 
A. 1\:fr. Brincefield called my attention to it is why I ob-
served it-why I looked at it. 
Q. Had you noticed it yourself, or did he call you over and 
point it out to you f 
A. He called me over and pointed it out to me. Our work 
is usually in the street. 
Q. I didn't understand you. 
A. "\"Vorking traffic, we don't usually go on the sidewalk. 
MR.S. R.. S. BARBOUR, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams : 
·Q. You are Mrs. R. S. Barbour and you live in South Hos-
ton? 
A. Yes. 
Q. Mrs. Barbour, did you come to Danville with Mrs. 
Brann on the 4th day of February, 194H 
A. Yes. 
Q. Now ,vere you with her at the time she sustained this 
fall? 
A. Yes. 
page 66 r Q. Now, Mrs. Barbour, after she fell,-just 
where did she fall 1 
A. Right there on the corner, just in front of Woolworth's 
store. 
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Mrs. R. S. Barbour. 
Q. I believe you all had just come out of Woolworth's 
store? 
A. Yes, and left one of the little girls in the store, shop-
pinJ. You left one of the little girls in the store shopping and 
you all started down the street from there1 
A. Yes. 
Q. After she fell, what happened to her-what was done 
with her¥ 
A. Well, a policeman came over and got her up and he 
advised her to go to a doctor, and we walked on down to 
Leggett 's antl she fainted in Leggett 's and somebody got 
her a Coca-Cola and we went on up to Dr. Dickerson's office, 
because we did not know where else to go. 
Q. Now Dr. Dickerson is an eye, ear, nose and throat doc-
tor? 
A. Yes. 
Q. Did he examine her f 
A. Yes. 
Q. Where did he take her t 
A. Dr. Kinser 's office. 
Q. Dr. Kinser 's office, in the same building? 
A. Yes. 
Q. Mrs. Barbour, did you see there what caused her to 
fall! 
A. Yes. 
Q. What was iU 
A. Ice. 
page 67 ~ Q. Was there any ice anywhere else on the 
street! 
A. I didn't see any. 
Q. What I am getting at, was there any weather ice-snow 
or ice? 
A. No, sir. 
Q. What kind of day was it? 
A. Awfully cold, but it was clear. 
Q. An awfully cold day Y 
A. Yes. 
Q. I wish you would describe to the jury what kind or ice 
it was-how it looked to you; I don't mean exactly how long, 
but give us an idea what kind of ice it was .. 
A. Well, it just looked like a stream running down the 
side of the window-you know, the walk going along tl1ere, 
and kinda branched off down at the end-along in front of 
the window. 
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·Q. Prior to the time of that accident, had you been friendly 
and moving in the same social set as Mrs. Brann t 
A. Yes. 
Q. Now before that accident, what sort of activity was 
Mrs. Brann engaged in; I mean by that, I wish you would 
give a description of her activities, prior to the time she was 
hurt, there in South Bosto~. 
A. Well, she taught Sunday School and belonged to her 
own church organization, and just led a normal woman's 
life. 
Q. Was she active in all those activities in her community T 
A. Yes, T. B. and Red ·Cross. 
page 68 } Q. Prior to this accident, was she able to drive 
her car in pursuing these activities? 
A. Yes. 
Q. Now since the accident., Mrs. Barbour, what changes, if 
any, have you seen in this lady? 
A. Well, she is a g·rea.t deal more nervous than she ever 
was, and doesn't drive her car-tries to, but doesn't dance 
any more. Q. Why? What happens when she tries tof 
.A.. Well, she says her knee kinda gives away and hurts 
and she quits. 
Q. Have you seen any manifestation of that-have you 
seen her fall? 
A. Yes, I have seen her fall several times. 
Q. Where? 
A. Once sl1e was helping me fix the altar of the church 
and fell, and she fell at the bench last summer-that knee 
gave 'way, and I have seen her fall down steps. Unless she 
was holding· to the rail, s11e would fall. 
Q. Now, Mrs. Barbour, I believe she is the wife of Dr. 
Brann! 
A. Yes. 
Q. Does she have some children t 
A. She has two. 
Q. Young children f 
A. Thirteen nd twelve. 
Q. And were you familiar with Mrs. Brann in her home 
before she had this accidenU 
A. Yes. 
Q. Now prior to this injury, was she able to manager her 
household a ff airs and direct it, etc. ? 
A. Yes, si~. 
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page 69 ~ Q. And care for her children T 
A. Yes. 
Q. Now since that accident, what curtailment of her activi-
ties in that respect have you observedi 
A. In regards to home life f 
Q. Yes. · 
A. vVell, she has to have more help than she did before, 
and if she does entertain, we all help her do it, and she can't 
do as much as she used to-can't stand up as long as be-
. fore. 
Q. Did it come to your attention some time after this ac-
cident that she was put in a plaster cast t 
A. Yes. 
Mr. Brown: We object to Mr. "Williams' questions as lead-
ing. 
Q. What has Mrs. Brann worn on the knee since that time 
that you know about? 
A. Well, after they took the cast off, she wore a splint, 
and since they took the splint off, she has worn a g·irdle, like. 
Q. Now is that girdle a kind of corset thing 1 
A. Like a corset. 
CROSS EXAMINATION. 
By Mr. Brown: 
Q. Mrs. Barbour, I don't know that it is particularly ma-
terial, but I understood that you testified before that you 
had been shopping in Herman's and came down the street; 
did I understand you to say a while ag·o that you came di-
rectly out -of Woolworth's store immediately prior to this 
accident? 
page 70 ~ A. I don't know whether we came directly out 
of Woolworth's, but we were coming-it must have 
been the last place, because we left the little girl, Betty Lou, 
in there. We had been shopping both places. 
Q. You didn't say, last time, anything· about coming out 
of Woolworth's ; you said you came directly from Herman's f 
A. I don't remember what I said last time. 
Q. Do you actually remember whether you had been in 
Woolworth's f 
A. Yes, I am sure we had been in Woolworth's. 
Q. Immediately prior to the accident? 
A. I don't know that it was immediately prior to the ac-
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cident, but I think it was, because we left the little girl in 
there. 
Q. If it was, you came out of the front entrance and you 
observed no ice. in front'? 
A. Yes, there was water in the front entrance. 
Q. Water that had not frozen 1 
A. No, had not frozen inside the foyer. 
Q. That was right at the entrance of the store 1 
.l1 .. That was right at the entrance. 
Q. But on the outside of the store f 
A. Yes, outside the store. 
Q. vVould you mind, please, giving us the dates when Mrs. 
Brann wore the plaster cast you stated she wore 1 
A. I couldn't give you the dates. I know it was rig·ht after 
that she had to come back to Dr. Kinser and he advised her 
to put a cast on. ~ 
Q. Mrs. Barbour, I understood that you told the jury you 
had seen her weEiring a plaster cast 1 
A. Yes, I have. ' ::.: 
pag·e 71 ~ Q. \Vhen after the accident was it that you saw 
. her wearing a plaster cast? 
A. I don't know. It was rig·ht after the accident-about 
ten days. · 
Q. Immediately after the accident? 
A. I did not say immediately. 
Q. ,vi thin two or three weeks¥ 
A. Sometime soon. 
Q. What! 
A. Soon after the accident. 
Q. Could you g·ive us any idea ,vhether it was within a 
month or after a month! 
A. I think it was within a month; I don rt know. 
Q . .Now about the dates when she hnd these falls; could you 
help us about that? 
A. No, I couldn't. 
Q. Have you any idea about the dates on which she had 
the falls f 
A. Well, we were at the beach in July; I know she fell 
there. 
Q. In July. Did she fall on the beach or out of the house? 
A. No, we were in town, buying some gToceries, and when 
she got out of the car she put her weig·ht down on ]1er foot 
and fell right in a mud puddle. It was sometime while we 
were at the beach, while we were doing our shopping. 
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Q. Now the other time she fell, have you any idea about 
the date? 
A. No. I fix the altar one month in the year. I don't re-
member when it was, but it was during that month, and she 
was helping me. 
Q. It was during the month you put flowers in the church! 
A. No, we take care of the altar-everything. 
page 72 ~ Q. You don't know what that month was? 
A.. No, I don't. 
· Q. Are they the only two occasions? 
A. No; several times she has fallen, but I didn't think to 
take down the dates. 
· Q. Was it spring, autumn or fall? 
A. It has been last fall, some last summer. It has been off 
and on ever since she hurt her knee. 
Q. Do you recall any other places she has fallen? 
A. Yes, I know s]~e fell at the Hughes' in Halifax. She was 
walking across the room and her knee just gave away, for no 
reason whatsoever. Unless she holds to my arm when she 
is walking across the street, she is very jittery. She clutches-
Q. l\Ir. Williams can argue that. I just want you to. give 
me the dates. 
A. I am sorry, but i didn't take the dates down. 
Q. Mrs. Barbour, whether you came out of the store or 
down Main Street, I assume you saw no ice whatever until 
after the accident 1 
A. No, I didn't notice the ice until she fell. 
Q. But you did notice water in the entrance? 
A. I didn't notice that when we went in and came out until 
she fell, and then we looked to see, and there was water in 
the foyer and ice out in the street. 
Q. In what position were you all walking? 
A. l\Irs. Brann was next to the store and Barbara was next 
to her, and I was on the outside. Of course, people were 
going up the street and down. 
Q. A lot of people 1 
A. Quite a few; it wasn't crowded. 
page 73 ~ Q. Was there anything, if you had looked, to 
prevent you from seeing the ice? 
A. I don't think 'so. People were g·oing back and forth, 
and naturallv we had the inside of the street. 
Q. There were no people meeting you there? 
A. No, we were going· this w:ay, and they were coming up 
this way, on this side. 
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Q. Did you go back later and look at the sidewalk 1 
A. When we started back to the car, we were still on this 
side of the street and looked then. 
Q. Who did you go back with Y 
A. Went back with Mrs. Brann and Mrs. Glasscock-she 
was shopping somewhere and met us for lunch, and then 
the children. 
Q. Was the situation the same when you went ·back. after 
lunch as when it happened¥ 
A. No, the white stuff was all along where the stuff was 
running-looked like salt or something. 
Q. What I mean is, there were no additional streams on 
the sidewalk? 
A. I don't understand the question. 
Q. Was the situation the same-Mr. Williams stated they 
put salt on there to melt off the ice; was there any other 
water on the sidewalk, or any change in conditions? 
A. I don't know. You could see where they had scraped 
up the ice and put something down there. I assume it was 
salt. 
page 74 } DR. W. E. DICKERSON, 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: 
DIRECT EX.A.MINATION. 
By Mr. Williams: 
Q. You are Dr. W. E. Dickerson, and I believe you are 
what is termed a physician specializing in diseases of the 
eyes, ears, nose, and throat, and your office is in the Masonic 
Temple¥ 
A. Yes, sir. 
Q. Dr. Dickerson, on the 4th day of last February, 1941, 
was Mrs. Brann brought to your office-Mrs. Luise Tuck 
Brann? 
A. Yes; I am not positive as to the date. 
Q. Well, along in February last year she was brought to 
vour office Y 
.. A. Yes, sir. 
Q. Now, Doctor, did you examine Mrs. Brann? 
A. Yes, sir. 
Q. ·what did you find? 
A. I found a swollen, painful knee. 
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Q. Now what did you advise her to do with reference to 
treatment! 
A. I advised her-I told her I would call Dr. Kinser, and 
if he was in his office, the best thing to do was to go down 
and see him. 
Q. What do.es Dr. Kinser specialize in I 
A. Bone and joint diseases. 
Q~ And your advice was to go to Dr. Kinser¥ 
A. Yes, sir. 
Q. Do you recall which one of her knees it was, Doctor¥ 
A. No, I wouldn't be positive. 
page 75 ~ Q. You just turned her right over to Dr. Kin-
ser? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Brown: 
Q. Doctor, do you recall who brought her to your office t 
A.. If I am not mistaken, I think Mrs. Barbour came up 
with her, and l don't know whether one or both of the chil-
dren were there with her or not. 
Q. vVas her knee bleeding!. 
A. I don't think so. It seems to me that her stocking had 
been torn. 
Q. There were no abrasions on the knee¥ 
A. None that I recall. 
RE-DIRECT EXAMINATION. 
By Mr. ·wmiams : 
Q. The knee was swollen perceptibly Y 
A. Yes, sir. 
R. H. B.A.BB, 
called by the plaintiff as an adverse witness, and being first 
duly sworn, testified as follows : 
CROSS EXAMINATION. 
By Mr. Miles: 
Q. Mr. Babb, I believe you are the manag·er of the local 
Woolworth's store? 
A. Yes, sir. 
Luise Tuck Brann v. F. W. Woolworth Co., Inc. 51 
R. JI. Babb. 
Q. How many employees do you have there, Mr. Babb Y 
A. Fifty-four regular employees. 
Q. Fifty-four regular employees 7 
A. Yes, sir. 
page 76 r Q. Now do you recall whether or not you had 
your· windows washed on February 4, 1941? 
A. I did. 
Q. I believe you-did you think about washing them on 
Saturday preceding this February 4 Y 
A. I did not wash them on Saturday. 
Q. I believe the 4th was Tuesday; is that correct? 
A. As well as I recall, yes, sir. 
Q. And on Saturday why didn't you wash them? 
A. It was freezing. 
Q. It was freezing; it was too cold that morning! 
A. That is right. 
Q. And you didn't wash them on Monday morning¥ 
.A.. No, it was still freezing. 
Q. It was too cold. I assume, Mr. Babb, that the reason 
you didn't wash the windows was that you didn't want to 
let water g·et on the sidewalk and freeze and endanger pe-
destrian~? 
l\fr. Brown: Objection. That is pure argument. 
The Court: Overruled. 
Mr. Brown: Exception. 
Q. Answer the question, Mr. Babb. 
A. No, sir. 
Q. That wasn't the idea at all? 
A. No, sir; the water freezing on the glass, you couldn't 
get it off. If it would freeze on the glass, naturally it would 
freeze on tbe sidewalk, and you couldn't get it 
page 77 ~ off. 
Q. l\fr. Babb, do yon recall when you testified 
here before you said you yoit did not wash the windows on 
Saturday for two reasons-one, because the water wou]d 
freeze on tbe windows and you couldn't do it, and second, 
heeause it was likely to freeze on the sidewalk? 
A. Well, we don't nllow water on the sidewalk. Naturally, 
if no water is allov;red on the sidewalk-
0. In other words, you try to keep water off the side-
walkf 
A. Yes, sir. 
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Q. Now, Mr. Babb, if it had been colder on Tuesday than · 
it was on Saturday or Monday; that would have been an 
imprudent thing to do, wouldn't iU 
A. Ask the question again, please. 
Q. If it had been colder on Tuesday than it was on Sat.., 
urday or Monday, that would have been an imprudent thing 
to do, to wash the windows on Tuesday f 
A. If it had been colder on Tuesday--it wasn't colder on -
Tuesday. 
Q. Just assume what I said and answer the question. 
A. Ask the question again. 
Q. Assuming that it had been eolder on Tuesday than it 
was on Saturday, and you washed the windows, that would 
have been an imprudent thing to do! 
A. I still don't understand the question. 
Mr. Brown: Objection. 
The Court: A witness testifies, primarily, to facts. Coun-
sel has no right to ask the witness for a legal opinion. You 
are putting this witness in the position of asserting the point 
of law, not the fact. 
Q. Mr. Babb, if you had known that it was colder on Tues-
day, would you have washed the windows f 
A. No. 
page 78 ~ DIRECT EXA1\HNA'I1I0N. 
By Mr. Brown: 
Q. Mr. Babh, will you tell the jury, please, with reference 
to this pnrticular morning·, who gave the instructions that 
the windows should be washed Y 
A. I do. 
Q. You did personally? 
A. Yes, sir. 
Q. How much of the windows were washed? 
A. About six feet from the sidewalk, which 1s just the 
average height of a person's head. 
Q. About six feet up from the sidewalk? 
A. Yes, sir. 
Q. ·wbat is the approximate length of the upper front win-
dow of your store Y 
A. From the sidewalk up? 
Q. No, no,-from the foyer up to the next building. 
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A. From the front entrance of my store up to the next 
building? 
Q. Yes. 
A. Approximately twenty-seven feet. 
Q. What I am trying to get you to describe is the approxi-
mate width of the show windows on either side of the en-
trance, and then the approximate width of the entrance. 
A. Well., it is about a third, the front entrance. The width 
of the building is fifty-eight feet. Just about one-third, ap-
proximately twenty feet, is above the entrance, twenty feet 
in the entrance., and twenty feet below the en-
page 79 } trance. 
Q. ·Now at the time you wanted those windows 
washed that morning, did you have any notice. or knowledge 
that it was cold enough for water to freeze, either on your 
wi.ndows or on the sidewalk Y 
A. No, sir.· 
Q. Approximately what time of day did you have your 
windows washed? 
A. Well, the porters come on duty at 7 :30. The first thing 
he does is chaug·e clothes und sweep the vestibule. Then he 
goes downstairs and gets a mop and bucket and mops the 
vestibule with soap and water. Then he takes that back and 
gets another mop, and bucket and squeezer-that is what he 
dries the windows with. It would run between 7 :45 and eight 
o'clock-that is, approximately. 
Q.· It takes approximately a half an hour to do the work 
he had to do that morning on the windows f 
A .. Tha.t is right. 
Q. When did you first have any notice or knowledge that 
there were any ribbons or ridges of ice on the sidewalk? 
A. About eleven o'clock. 
Q. From whom did you obtain that knowledge t 
A. Mr. Brincefield. 
Q. Had you, after the windows were washed and beiore 
eleven o'clock, been out in the foyer or on the outside of yout 
building? 
A. Yes, sir, I had been out twice. 
Q. Where did you go, and for what purposef 
A. I went to Patterson's and purchased a Coca-Cola about 
9 :30, and between 8 :15 and 8 :30 I stepped outside 
page 80 ~ to smoke. 
Q. ·Did you see or observe any ice on the side-
walk at that point? 
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· A. I did not. 
Q. After Mr. Brincefield came there, you did go out with 
him and he showed you these places Y 
A. Yes, sir. 
Q. Will you describe them to the jury the best you can, as 
to where they were with reference to the building, and what 
part of the sidewalk they were on. 
A. Well, on the lower side of the entrance which is nearest 
Union Street, approximately six to twelve inches from the 
window on the sidewalk were two little ribbons approximately 
the size of my finger. Now that wasn't solid-just a skim, 
and that was eighteen inches to three feet. One was longer 
than the other approximately a foot. 
Q. How close were those little ribbons together t 
A. Approximately two feet apart. 
Q. Approximately two feet apart; and you say they began 
approximately six inches from the building! 
A. Yes, sir. 
Q. Did you, or not, examine the space on the sidewalk be-
tween where the mark, the ice, started and the building, and 
on up on the glass, to see whether the.re was any indication 
of any water being there Y 
A. Wasn't any water, wasn't any ice, on either one. It 
was perfectly dry. 
Q. How wide, approximately, is the sidewalk on Main 
Street in front of your building? 
A. Twelve feet. 
page 81 ~ Q. After this happened, what did you do with 
reference to the ribbons of ice f 
A. Mr. Brincefield asked me, says, '' '!,here is a lady has 
fallen outside-looks like ice to me," and when he said that, 
I immediately looked up at the clock and went out and imme-
diately got salt and sprinkled it on there. 
Q. You say you looked up at the clock; did you sav what 
time it was Y • 
A. Eleven o'clock, yes, sir. 
Q. Did you then examine the sidewalk in front of the store, 
g·oing up from the entrance f 
A. Yes, sir. 
Q. And did you also examine the Union Street sidewalk 
and side of the building? 
A. Yes, sir. 
Q. Had all those windows been washed! 
A. All the way around the fi·ont. 
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Q. Did you see any indication of water or ice on the side-
walk? 
A. No, sir. 
Q. On any other place? · 
A. There was water in the gutter 011 the Union Street side, 
and Mr. Brincefield said, "You know, that is funny-that 
water here is ice and water there is not ice. 
Objection by Mr. Williams. 
Overruled. 
Q. Where was the water? 
A. Down the gutter and across the street. 
page 82 ~ · Q. Do you know where that water came from Y 
A. No, sir, I don't-clown the street. 
Q. vVas it a large quantity, or how much was itY 
A. Looked like somebody had poured out four or five gal-
lons of water, because the sidewalk there was wet. 
Q. Now, 1\fr. Babb, in the ordinary operation of washing 
those windows, is it usual for any water in any quantity to 
get on the sidewalk? 
A. No, sir, very little. 
Q. How is the operation performed¥ 
A. Well, the porter takes his bucket, which is a ten~quart 
bucket, and he does not fill it full-approximately two gal-
lons of water in the bucket, and he has a brush and he shakes 
most of the water out of it-just moistens the brush and 
rubs it over the glasses to get fingerprints off, and has a 
squeezer and takes a cloth and wipes it off, and also he takes 
a mop. If any water should get on the vestibule or side-
walk, he mops it up. 
Q. With reference to any notice that you might get that 
the temperature was cold enough to freeze water by w~sh-
ing the windows, would you explain to the jury how that could 
be determined. 
A. Yes, sir. You see, the door at the front has a doubie 
thickness, g·lasses back to back, one-half inch of glass in there, 
a fourth of an inch on each side. He washes the doors first. 
After he washes the one on the inside, then he. goes outside. 
If it is freezing, the water will immediately freeze on the 
door, and if it does, we go no further. 
Q. Have you had. actually, p1·actical demonstra-
pn~e 83 ~ tions tbat water will freeze on the windows Y 
A. Yes, sir. 
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Q. Was there any indication that morning of water freez-
ing on the window or on the door Y 
A.. No, sir. 
Q. Mr. Miles asked you the question bow many employees 
came to your store, or how many employees ther(~ were of 
your store, and yon stated bow many? 
A. Fiftv-four. 
Q_- What proportion of them are la.dies Y 
A. Ninety-five per cent. 
Q. What time do they report to work? 
A. The store op<?ns at 8 :30. They start coming in from 
7 :30 until 8 :30. 
Q. Did you have any notice from them or anyone else, prior 
to this accident, that there was any ice on the sidewalk? 
A. No, sir. 
Q. Was there any indication of any freezing on any of the 
windows that morning? 
A. No, sir. 
RE-CROSS EXA.MINATION. 
Bv Mr. Miles: 
··Q. Mr. Babb, you didn't actually watch your employee 
wash the windows on this morning? 
A. I don't recall just exactly that morning, no, sir. Every 
morning I am on duty, which is every day unless I am sick, 
I go out tl1(lre. 
page 84 ~ Q. So you ,3ouldn 't say positively wliat the boy 
· did about washing- the windows on this particular 
morning? 
A. No, sir. 
Q. What you are telling- the jury is what he ought to dof 
A. That is the wav he does it. 
Q. I believe there ··are eleven windows? 
A. Yes, sir. 
·o. And on Union Street only onef 
A. No, two. 
Q. I believe he also washed the vestibule; did you mean 
the terrazzo part that forms the entrance? 
A. Tile. . 
Q. I believe the terrazzo and sidewalk are slanting down-
hill! . 
A. Yes. sir. 
Q. So that water would run that way°l 
A. Yes, sir~ 
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called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIR~jCT EXAMINATION. 
By Mr. Miles: 
Q. I believe you are Mr. II. M. Watkins? 
A. H. M. Watkins, yes, sir. 
Q. And you are employed by the United States Depart-
ment of Ag-riculture f 
A. Yes, the United iStates--the United States government. 
Q. vVlmt are your duties, l\fr. Vv atkins? ~ 
A.'. It is to keep the record of the weather-temperatures. 
Q. Where do yon live, Mr. Watkins? 
page 85} A. I live out near D. M. I., adjoining D. M. I. 
Q. Now is ·that where you take the temperature 
readingsf 
A: Yes, take the temperature out there. 
Q. When do you take the temperature reading? 
A. I take the temperature r~ncling at sunset. 
Q. At sunset every day? 
A. Yes. 
Q. Do you have a record there-do you make a record 
every time you take the tempera tnre? 
A. Yes, sir. 
Q. Do you have the record for 1941 t 
A. 1941, ves, sir. 
Q. Will you· open those records to the month of February, 
1941. 
A. February, 1941, 
Q. Yes, sir. 
A.. Now what dav do vou want? 
Q. I will ask you· this, ·Mr. '\Vatkin~; you say you take the 
temperature reading- at snnset-
A. ,:v ell, I keep the high and the low temperature. I get 
all three. 
Q. Do you mean you can take the temperature nt sunset 
:md calculate-
A. No, my hig·h and low and a.t sunset. 
Q. Would you mind telling the jury what the high nnd low 
were on February 1? 
Mr. Brown: I object to that as heinp: immaterial. 
The Court: What is the point of that f 
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pag·e 86 ~ · Mr: Miles: Mr. Babb testified that he didn't 
wash the windows on Saturday because it was too 
eold. We want to show what the temperature actually was 
on that date. 
The Court: AU right. 
Mr. Brown: Vle except. 
A. On February 1, the high temperature was 51 and the 
low was 24 that morning, and at sunset it was 46-standing 
at 46 at sunset. · 
Q. Now what was the temperature on Sunday, tbe next 
dayY , 
Mr. Brown: Same 9bjection. 
The Court: I don't see the materiality of Sunday. 
Q. I would like to ask him what it was on Monday, because 
Mr. Babb said he didn't wash them on Februarv 3 because 
it was too cold. .. 
A. February 1, it was 51. 
Mr. Brown: Same objection. 
Q. February 3? 
A. February 3, it was 49; that was the highest point it 
reached. · 
Q. What was the low! 
A. And the low was 36. That was the lowest point it went 
on the morning of the . 3rd. 
Q. And how about at sunset? 
A. At sunset it was 38. 
Q. Please tell us the temperatures on Februarv 4, the day 
of the accident. · 
A. February 4, it reached 47. 
Q. Was that the highest? 
A. The highest point reached that day. 
Q. What was the low 7 
A. Low was 23. That was the morning of the 4th; it went 
down during the night-23. 
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page 87} CROSS EXAMINATION. 
·Bv 1\fr. Brown: 
··Q. Sunset you didn't give us on the 4th. 
A. Sunset on the 4th was 42--standing at sunset; it w1U> 
42 at sundown. 
Q. vVill you explain to the jury-you say you take your 
readings of your thermometers at sunset every afternoon t 
A. Yes, at sunset. . 
Q. Do you take your reading·s any other hour of the day-
do you take them any other time f 
A. Oh, no, not for my recordg. I look at them during the 
dav sometimes. 
Q. Now when you took your official reading at sunset on 
February 3, as I understand, your instruments are so set 
that you could tell the low temperature ·and the high temperaM 
ture-
A. At the same time. 
Q. Yes, you could tell the low temperature and hig·h tem-
perature that had been registered on your instru_ments dur-
ing the previous twenty-four hours; is that correct? 
A. Yes, yes. 
Q. In other word~, when you take it at sunset, say on Feb-
ruary 3, that indicated to you, first, your instrument showed 
the lowest temperaturo that your thermometer had regis-
tered-
.A. During that day. 
Q. During the previous twenty-four hours? 
A. Yes. 
Q. Up to su:11set of the preceding clay? 
A. Yes. 
page 88 }- Q. Now it also showed exactly what the tempera-
tn.re was at sunset when you took it? 
A. Yes. 
Q. And it showed you both hig·h and low during the pre-
ceding twenty-four hours? 
A. Yes. 
Q. So that could you tell us, from any official reading· of 
which you made a record, what the temperature was either 
on the morning· of February l, 3, or 4, at eight o'clock in the 
morning¥ 
A. Yes~ sir. Now of course, eight o'clock hasn't got noth-
ing to do with it. You see, I have two thermometers; one 
records low, and the high records the high. If I want to 
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determine what the temporature is at a certain hour, I can 
go out there and the low will show me that point. 
Q. You can do whaU 
A. If I want to go out there at any time of the day, I can 
tell what it is then. 
Q. At that moment-just like we can from any thermome-
ter? 
A. Yes, that is right. 
Q. Wlmt I mean is, do you have any official reading· which 
would enable you to tell these g<mtlemen what the tempera-
ture was at seven o'clock or eight o'clock either of these morn-
ings-any official readings? 
A. Yes, at that time I could. 
· Q. You mean if we had come out and asked you, you could 
have done it then Y 
A. Yes. 
Q. What I mean is, do you have any records whicl1 show 
what the temperature was at seven o'clock either of those 
three mornings? 
. A. No, sir. 
pag·e 89 ~ Q. Where your apparatus is stationed, is it in 
the house or outdoorst 
A. Outdoors. 
Q. What is the difference in elevation between Main and 
Union ,Street in Danville and where you live? 
A. vVell. I couldn't verv well tell. 'Now it is 564 feet above 
sea level out there, ancl "'rig·bt here at the court house you 
can see what the elevation is out on tho grass. 
Q. Yours is five hundred and what¥ 
A. 564 feet above sea level. 
Q. From your knowledge, is the apparatus at your house-
iR it colder there than it gets downtow11? 
A. Is it colder¥ 
Q. Yes. 
A. That depends on the atmosphere. You know sometimes 
it is colder out there than it is here, and sometimes it is colder 
down here. 
Q. There is no way you cnn tell definitely about that? 
A. No. 
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MRS. vV. O. GLASSCOCK, 
called as a witness on behalf of the plaintiff and being first 
duly sworn, testified as follows: 
DIREC'r EXAMIN.A.TION .. 
Bv l\fr. Williams: 
·Q. You are Mrs. Glasscock and vou live in South Boston? 
A. Yes, sir. .. 
Q. Mrs. Glasscock, did you come to Danville on the morn-
ing· of February 4 of last 'year with Mrs. Brann? · 
A. Yes. sir. 
page 90 } Q. ,Vhat sort of day was it with reference to 
weather conditions f 
A. Well, it was a clear day-a clear, sunshiny day, but 
cold. 
Q. Now were you with Mrs. Brann when she fell T 
A. No, sir, I was not. 
Q. Did you g·o up there after she hacl fallen? 
A. Yes, sir. 
Q. Now what did yon find when you got up there-what 
had been done f , 
.A.. Well, when I g·ot up there, they had put some white sub-
stance-I suppose salt-on the ice, which had been scraped 
off, and I could see the tracks where the water had run off. 
Q. Prior to that accident, did you know Mrs. Brann very 
well? 
A. Yes, sir. 
Q. Do vou live near her in South Boston? 
A. About five minutes' ride in a car, I would say. 
Q. Prior to the nccident, T wish you woillcl tell the jury 
what the situation was with Mrs. Brann-whether she could 
get around and a ttencl to her affairs. 
A. ,v ell. ·before the accident she was able to get around 
just like anv normal, well person. 
Q. Since "then what bas your· observation been? 
A. Well. she has bP.en rig·ht nervous and hasn't been able 
to g·et around and do the things sho did before. 
Q. Has it come to your knowledge that she has fallen on 
numerous oceasions? 
A. Well, I know she has; I haven't been with her. 
Q. Have you seen her fall? 
A. No. sir, I haven't; T know she has. 
page 91 r Q. ,v ell, I will strike that. Have you seen her 
drive a car si.nce the accident 1 
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A. No, sir. 
Q. Prior to the accident, did she drive her car Y ·
A. All the time. 
CROSS EXAMINATION. 
Bv Mr. .. Brown : 
'Q. You went back to the scene of the accident Y 
A. Yes, sir. 
Q. With Mrs. Brann and Mrs. Barbour! 
A. Yes, sir. 
Q. After your lunch Y 
A. Yes, sir. 
Q. After lunch? 
A. Yes, sir. 
B_J\.RBARA BRANN, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIRECT EXA1\UNATION. 
Bv Mr. Williams: 
• Q. Now what is your name Y 
A. Barbara Brann. 
Q. How old are you, Barbara Y 
A. Twelve. 
Q. Twelve. Were you with your mother the day that she 
fell down in front of Woolworth's Y 
A. Yes, sir. 
page 92 ~ Q. Where l1ad you aU been 7 
A. We had just been in Woolworth's. 
Q. You had been in Woolworth's! · 
.A.. Yes, sir. 
Q. Did you come out with your mother f 
A. Yes, sir. 
Q. And who else was with her, that you recall? 
A. Mrs. Barbour. 
Q. Now after your mother fell, Barbara, did you look there 
to see what caused her to fall 7 
A. Yes, sir. 
Q. What did you see Y 
A. I saw some ice. 
Q. How was this ice? 
A. Well, it was two streams ahout an inch wide. 
Q. How wide? 
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A. About that wide. (Indicating.) 
Q. After she fell, whf're did they carry her f 
A. The policeman told her to go to the doctor's, but she 
went down to Leggett's. 
Q. Did she tell llim she would be all rig~t there? 
A. I don't know, but-
Q. After she left Leg_gett 's, where did she go Y 
A. Went up to Dr.. Kinser 's office. 
Q. Did you go to another doctor before Dr. Kinser f 
A. We went to Dr. Dickerson's first. 
Q. There in Dr. Dickerson's office did you see your mother'8 
kneef 
A. Yes, ~ir. 
page 93} Q. And Dr. Dickerson sfmt her down to Dr. 
KinserT 
A. YesJ sir. 
Q. Before your mother had that injury, Barbara, what sort 
of lady was your mother; I mean how did she appear to you 
before that injury; what did she do-I mean by that, what 
wa~ her attitude toward you in the home f 
Mr. Brown: If your Honor please, I object to that. 
Q. Do you see any difference in mother since this injury 
and before? 
A. Yes, sir. 
Q. I want you to tell the jury what it is. 
A. Well. she doesn't act like she used to a bit. She 
doesn't- - · 
Q. Doesn't do what¥ Now what is it? I want you to tell 
the jury what she doesn't do that ·she did before. 
A. Well, she doesn't attend muc.]1 social-doesn't go out 
aA much social as she used to. 
Q. vVhyY 
A. Bec;:iuRe every time she goes out, it hurts her knee. 
Q. Have you se<?n anything- around the house T 
A. Yes, she has fall en several times. 
Q. How manv times have vou seen her fall around the 
house? ~ · 
A. Well. I have seen her fall about three times, but every-
bodv else says she has fallen . a lot of times, out. 
Q. Does it eome to your knowledge that mother has to go 
away for treatment of this ,knee; if so, how often Y 
A. She usually comes to Danville to Dr. Kinser once a 
week. 
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. Q. Prior to this injury, did she take you out in the carf 
A. She doesn't drive now. 
page 94 ~ Q. Before this injury, did she take you out rid-
ing in the car. ! 
A. Yes, she used to take me ridinp:. 
Q. Have you ever known her to drive a car since? 
A. WellJ once we didn't have any help and she did drive 
one time. 
Q. One time; have yon ever known her to drive, other than 
thaU 
A. I don't think so. 
Q. Wbat difference, if any, have you noticed in her treat-
ment and care townrd von? 
.A. Well, she doesn't· act as nice. She is sorta cross. 
CROS1S EXA:MINATION. 
By Mr. Garrett: 
Q. Barbara, do you remember about what time you and 
your mother and the other ladies g·ot here from South Bos-
ton? 
A. What time we e:ot here 1 I ~uess it was around 10 :30. 
Q. Where was the· ·car 1mrked? -
A. Mrs. Shorter had the car. 
Q. Where did you get out of the car? 
A. I don't remember where we got out. 
Q. Where was the first plac.e you all went to after you got 
out of the cHr? 
A. Woolworth's. 
Q. Woolworth's? 
A. Yes, sir. 
Q. Then where did you go, Barbara 7 
A. We (lame out and tl1en she fell down and then we walked 
to Leggett 's. 
page 95 ~ Q. And you lmcln't been at L. Herman's or any-
where else? 
A. I don't think so. 
Q. "Where were you walking down the street-that is, with 
reference to your mother and these other ladies, where were 
vou? 
·· A. I was beside her or either right in back of her; I don't 
remember which. 
Q. Was your mother on the side next to the store, ·wool-
worth 's, or on the side next to the street curb¥ 
A. She was on the side next to the store. 
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Q. On the side next to the store. Can you tell us how your 
mother fell? 
. A. ·wen, she was just walking and suddenly she just slipped 
up. 
Mr. BroWJ1: I can't hear you. 
A. She wns walking- and just slippcrl on the ice. 
Q. Can yon describe just how she slipped¥ 
A. I didn't notice. I didn't see her when she fell. 
(~. You didn't see her f nll Y 
A.· I saw her 'fall, but I didn't see her-
Q. Do you know whether her feet slipped out from under 
her, or did she fall forward! 
A." She fell right down on her knee. 
Q. Did she fall completely down, right down on the side-
walk, or did she fall to her knee and get right up Y 
A. No, sir. 
Q. In other words, did she fall all the way down or.-
A. I clon 't remember just how she fell. 
Q. Did anyone have to pick her up? 
A. Yes, I think the policeman picked her up. 
page 96 } Q. You don't remember whether she fell side-
.ways or backwards or how she fell Y 
A. No. sir. 
Q. Are you in school, Barbara? 
A. Yes, sir. 
Q. What grade are you in1 
A. The seventh. 
Q. Last year yon were in the sixth 1 
A. Yes, sir. 
Q. How was it you werc;n't in school on Tuesdayi 
A. I had gotten out on my examinations. 
Q. You were out of school that day? 
A. I was out of school the whole week. 
Q. And that was during examinations 7 
A. Yes, sir. 
Q. Are you young·er or older than your other sistert 
A. I am younger. 
Q. You are younger? 
A.· Yes, sir. 
Q. Where is your other sister 1 
A. She is at school. 
Q. In South Boston? 
A. Yes1 sir. 
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called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows : 
DIREC'r EXAMINATION. 
By Mr. Williams: 
Q. Mrs. Shorter, I believe that you are the former Miss 
Louise Mitchell of. Danville, Virginia Y 
A. Yes, sir. 
Q. You are the daughter of Mr. W. R. Mitchellf 
A. Yes, sir. 
Q. Were yon residing in South Boston in February of 
19417 
A. Yes, sir. 
Q. Did you come to Danville that morning with ·Mrs. 
Brann? 
A. Yes. 
Q. "Whose car did you come in Y 
A. In Mrs. Brann's. 
Q. In Mrs. Brann 's car. At that time antl for a. long time 
prior to that, had Mrs. Brann been able to drive her carT 
A. Ob, yes. 
Q. Did she drive it regularly? 
A. She drove it over h~re. 
Q. How long have you been living in South Boston Y 
A. About two years. 
Q. Do you mean two years now, or two years prior to this 
accident? 
A. Two years now. 
Q. So you had been living in South Boston a year prior to 
this accident T 
A. Yes, sir. 
page 98 ~ Q .. Were you well acquainted with Mrs. Brann! 
A. Yes. 
Q. Did you see her frequently Y 
A. 'Most every day. 
Q. Now, Mrs. Shorter, prior to that accident, wl1at was 
Mrs. Brann's condition--that is, with ·reference to being a 
strong-, robust, healthy young woman Y 
A. I would say slip was very healthy. She went places and 
was also very ae.ti ve. etc., and recently she hasn't been, be-
cause I have driven her to Danville-
Q. You have driven her to Danville? 
A. Oh, yes, because she hasn't been able to drive her car. 
Q. Has she driven a car since this accident Y 
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A. No. 
Q. What difference do you find in her ~ince 1the accident? 
A. Well, I should say she is not as active as she has been, 
and she is always f eeli~g •badly--not all the time, but most 
of the time she is feeling· badly, and she has had falls from 
her knee-of course, I wasn't with her, but she has- told me. 
Q. Well, just what you have seen. Now on that day that 
you came to Danville with her, you were not with her at the 
time she fell 7 
A. No, sir. 
Q. Did you come over later? 
A. No. 
Q. You did not? 
A. No. 
page 99 ~ CROSS EXAMINATION. 
Bv Mr. Garrett: 
· Q. Mrs. Shorter, just how did it happen-your coming from 
South Boston tlmt day! 
A. ,v ell, I come to Danville twice a week to work at the 
furniture store. 
Q. What time are you due at the store? 
A. I am not due any particular time--whenever it suits 
me. 
Q. Not due at nine or ten? 
.A. No. 
Q. Do you recall what time you did get here T 
A. No, i·couldn't say. 
Q. You don't recall whether it was bright and early or to.! 
wards noon? 
A. Well, it wasn't early. I would say about ten or ten-
thirty: I am not positive. . 
Q. You estimate ten or ten-thirty; you say you are very 
intimate with the plaintiff here, M:rs. Brann Y 
A. Yes. 
Q. You visit in l1er home f 
A. Yes. 
Q. I assume you have visited in her home sin~e this aeci-
dentY 
A. Yes. 
Q. Did vou ~:o to see her immediately after the accident? 
A. No, Mrs. Barbour drove her oYer to get me from work. 
Q. Well, during a week or ten days, did you go to see her? 
A. Oh, yes. 
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Q. Was Mrs. Brann in bed Y 
page 100 ~ A. She went home that afternoon and went to 
·bed after thn accident and was in bed off and 
on after that, and she still does that, to rest, more than she 
used to. 
Q. Was she confined to her home exclusively-eonfined to 
bedY 
A. Oh, no. 
Q. Was she in bed that afternoon f 
A. Oh, yes. 
Q. Did you go to her home that afternoon f 
A. Yes, I took her home. 
Q. Did you see Mrs. Brann weal'ing a plaster cast? 
A. Yes. 
Q. When was that? 
A. Well, it was shortly after she was hurt, and they pnt 
a second cast on her--I couldn't say exactly when. They 
have put two on her. 
Q. You say shortly after the accident-you mean within 
several weeks? 
.A .• Yes. 
Q. When was the next time you saw her in a plaster cast f 
A. It was during t]1e summer. I won't be positive, becaus~ 
I don't remember that well. 
Q. It was during· the following summer Y 
A. Yes. 
Q. Do you know whether or not Mrs. Brann has worn a 
brace constantlv sin co tbis accident Y 
A. No, I don't think she has worn it constantfy. I think 
she wore it up until the doctor told her not to wear it so 
much-to try to exercise her knee some. 
page 101 ~ DR. ,v. C. BRANN, 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams : 
Q. Dr. Brann, I believe you are a practicing physician an :i 
you live at South Boston, Virgi.nia 1 ,,. 
A. Yes, sir. · 
Q. And where did yon receive your medical training? 
A. At the University of Virp:inia--graduated in 1927 .. 
Q. And you have been practicing since that time t 
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A. After two years' interneship in New York. 
Q. Now where was that interneship f 
A. At the United States Marine Hospital on Staten Island, 
New York, and Staten Island General Hospital in New York. 
Q. iSta.ten Island General Hospital and the United States 
MaTine Hospital at Staten Island f 
A. Yes, ·sir. 
Q. And after that Y 
A. I practiced one year at my home in Northumberland 
County-or rather, ten months, and came to :South Boston 
the latter part of October, 1929. 
Q. And you have been there ever since? 
A. Yes. 
Q. And I :J.Jelieve it was there you married :M:rs. Brann_? 
A. No, I married her after leaving the University, before 
going to my internesllip. 
Q. Wl1at year was that? 
A. 1927. 
page 102 ~ Q. You were married in 1927 and since going 
to South Boston you all have lived there as man 
and wife? 
A. Yes. 
Q. How many c.hildren do you have? 
A. Two. 
Q. What are their ag·es 1 
A. Thirteen and twelve. 
Q. The little girl who was jm~t in here is twelve, and the 
otl1er little girl is thirteen? 
A. That is right. 
Q. Doctor, prior to this aerident, what was the medical 
history, if any, of your wife; wl1at I mean is, was she troubled 
in anv wav with her limbs? · 
A. ·No, sh·, she had never had any trouble with her limbs 
at all. 
O. Was she healthvt 
.A. Perfectly l1ealthy. She h:-id lmd some kidney trouble, 
but with treatments-she usuall~r takes them-that never gavo 
her anv trouble. 
Q. W11en did you first see her after this injury to her knee? 
A. I first saw her in tlle evening· after she had gotten home 
from Danville, when I left my office-I usually leave my of· 
flee at five o'clock and go home-very shortly thereafter. 
Q. Of course, it was Mrs. Brann, but naturalJy vou were 
interested; did you dia.gnose the thing· yo~1rself-did you treat 
her in any way? 
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A. Yes, I did. 
Q. You have been cooperating with Dr. Kinser in follow .. 
ing the course of treatment he prescribed Y 
A. ,Just as he prescribed it. 
pae;e 103 ~ Q. Doetor, there has been some question here 
: about a cast being put on after the injury; teH 
what tre~~ment was presc.ribed by Dr. Kinser. . 
A .. Dr. Kinser sent Mrs. Brann home-
Mr. Brown: If your Honor please, can't we let Dr. Kinser 
testify to tha t7 
Q. What did you do for her, whether it was Dr. Kinser's 
or your idea? . · 
.A. I applied a plaster cast from midway, keeping the legs 
straight, from midway between ankle and knee and about 
two-thirds of the way up the thigh. 
Q. You kept the knees straight to immobilize the knee¥ 
A. To immobilize the joint. 
Q. How long did she stay in that cast, Doctor Y 
A. Stayed in that cast two weeks. 
Q. Two weeks. And after that, what was done for Mrs. 
BrannY 
A. After that the leg was given daily treatments in my 
office, and once a week she· was coming to Dr. Kinser 's office 
for diathermy or infra-red treatments-that is a form of heat 
treatments_.to the leg, and most of the leg was kept bandaged 
most of tl1e time. 
Q. What happened to that leg with reference to a.trophy 
or wasting away Y 
A. The leg very soon became atrophied down to approxi-
mately one-fourth or three-eighths of an inch. 
Q. Now, Doctor, in your associations with your wife prior 
to that time, was she able to drive a car and attend to her 
ordinary duties f 
A. Yes, sir. 
Q. What about since that time? 
A. No, sir, she has not driven a car since that date and 
has not been able to attend to her household duties as be-
fore-that is, doing any particular work, such as 
page 104 ~ bending· and stooping down. She just can't do 
those things. , 
Q. Now what happens to Mrs. Brann when she attempts to 
climb stairs or do anything more than careful walking Y 
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A. When Mrs. Brann attempts to climb stairs, that is when 
she comnlains of her knee most. ,vhe.n she starts downstairs 
is when ... I notice it most, though she doesn't say anything 
about it. She keeps a constant grip on the rai], and you can 
tell by the way she walks that she is half scared, just by the 
way she walks, that she might fall, and on numerous occa.-
sions she has turned loose and l1as fallen. 
Q. Doctor, as a physician, as conscientiously as you could, 
have you tried to carry out the treatments as prescribed by 
Dr. Kinser? 
A. I have. I haven't done anything without consultihg· 
him. 
Q. Do you recall how soon after this accident happened 
tlmt the cast was put on there? 
.A. I don't remember the exact number of days, but it was 
in the neighborhood of a week-probably two days less. 
Q. Now, Dortor, from your experience as a physician, is 
the kind of accident she has there one that is calculated to 
cause pain? 
.A. Yes) sir, they always do. 
CROSS EXAMINATION. 
By Mr. Brown: 
Q. Dr. Braim, I may be confused about the cast; I under-
stand that you, yourself, put :Mrs. Brann 's limb, from half-
way up her thigh down below her knee, in a plaster cast Y 
A. Yes, it was a cast applfod from half-way between the 
knee an<l ankle to two-thirds of the way up the thigh. 
Q. But was it a plaster cast Y 
page 105 ~ A. Ye':;, it was a specia] Ifo;ht-weight type. 
Q. It wasn't the type of plaster -0ast that you 
put on bandages and then put on plaster-it wasn't the old-
fashioned kind? 
.A. It isn't the old-fashioned plaster cast. The immobiliza-
tion is the Rame nature and the1:e is just as much be.nefit from 
it as from the old type plaster cast, but it is lighter weight. 
Q. Was that the type cast Dr. Kinser suggested Y 
.l\.. No, he sugg-ested putting a cast on and I asked him if 
he had any of this kind. He said, '~No, but if you have any, 
you can put it on." 
Q. Mr. Williams asked you if you attempted to carry out 
the treatments prescribe« by Dr. Kinser, and you said you 
did; you therefore concµrred with Dr. Kinser's diag'Dosis of 
· the case, is that correct Y 
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Q. At first, as I understood :Mr. "Williams to say to the 
jury in his opening statement, the doctors-and I assume he 
meant you-thoug~ht it was a rather trivial injury; is that 
correct? 
A. I beg your pardon? 
Q. I understood it to be stated here before the jury that 
at first the doctors thougM it was a rather trivial injury-
Mr. ·wmiams: That is what you stated. 
Q. At first did the doctors-you and Dr. Kinser-believe 
that this was a trivial injury! 
A. I couldn't tell you just what Dr. Kinser thoug·ht, be-
cause he said he thought probably in a. reasonable length of 
time he thoug·ht it would .get along· all right, but so far as 
myself is concerned, I don't know. I have never 
pag·e 106 } noticed any improvement in the leg-in fact, I 
think it is worse than ever. 
Q. Doctor, I wasn't asking you that. When your wife had 
the fall, and for six weeks to two months thereafter, didn't 
you assume and believe that the injury was, as Dr. Kinser 
said and believed, a trivial injury? · 
A. I was hoping that it was. 
Q. ·vv ell, so far as you knew, certainly up until the first 
couple months, it was a trivial injury? 
A. No, I could not say it ,vas a trivial injury. 
Q. I mean so far as you knew and lJelieved ! 
A. No, not that, because she complained of the leg, and it 
seemed to give her much more trouMe than Dr. Kinser said 
he could find on examination was cansin~ it. I saw her every 
day and I know just wl1at she was suffering with the leg. 
Q. What I am tryin~~ to p:et you to tell the jury is, at wl1at 
time you came to tl1e ~onclusion that there was something 
definitely-that it was ~omething more than a trivial injury 
which would clear up within a rea~onable length of timet 
A. Well, I came to it fairly early. It was within at least 
a month or two months afterwards. 
Q. A montl1 or two months afterwards t 
A. Or maybe earlier, because my experience with knees 
has been, if they clon 't get We'll practically right away, then 
you may look for some trouble. I can't tell you when it was 
I came to that conclusion mvselt 
page 107 ~ . Q. That is what I am h:ying to get at-the 
time. 
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A. I couldn't tell you, but it was fairly soon. 
Q. Would you sny it was within a month? 
Mr. 'Williams: He didn't let him finish. He stopped him 
in the middle of a sentence. 
Q. I don't mean to take up time unduly; I merely want to 
get clear, if I can, about what length of time after your 
wife's injury you came to the conclusion it was something 
more than a trivial injury. 
A. I just don't remember how soon I came to the conclu-
sion, because I more or less left it up to Dr. Kinser when a 
chang·e of treatment should be made. 
Q. Well, can. you tell us whether it was within one month, 
two months, or three months af tcr the injury f 
.A. No, I cannot. 
Q. Yoh are also a surgeon, I believe? 
A. Yes. 
Q. Have yon ever yourself operated, in the course of your 
practice, for injuries to the knee joint-have you ever r&-
moved a cartilag·e, for. instance? 
.A. No, I never have. 
Q. Never have. Diel you take the X-rays of Mrs. Brann 's 
knee, or did some other doctor take the X-rays? 
.A. I had them taken at Dr. Kinser's request. 
Q. Where did you have tbem taken? 
A. At the South Boston Hospital. 
Q. You then brought those X-r:::rys to Dr. Kinser? 
A. Yes. 
page 108 } Q. And ]1e examined the X-rays? 
A. Yes. 
Q. Do you recall when you had the X-rays taken? 
A. I had the X-rays taken on the 5th day of February, 
1941. 
Q. On the 5th clay of February, 1.941. Those X-rays showed 
there were no fractures to any of the bones, did they not,-
_or did you attempt to read them? 
A. I did not attempt to read them. I just left them to Dr. 
Kinser. 
Q. You just left them to Dr. Kinser, so you are not pre-
pared to say. Have you since had some more X-rays made¥ 
A. Yes, I had :-iome more X-rays made. 
Q. When were they made? 
A. March 8, 1'941. 
Q. Who made those X-rays? 
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A. They were made at South Boston Hospital also. 
Q. Did you bring those to Dr. Kinser Y 
A. They are in his office now. 
Q. Did he see those in reg·ular order-I mean in due course t 
A. I don't remember whether he saw those or not. I am 
not sure. 
Q. You mean you had X-rays made in March, when Dr. 
Kinser was treating her, and didn't turn them over to him 1 
A. Well, a friend of ours saw her on that day, and he is 
the one that requested the X-rays-Dr. Bernard Kyle. 
Q. Where were the first X-rays at that timef 
A. The :first X-rays were on file at South Boston Hospi-
tal. 
page 109 ~ Q. And those were available to Dr. Kyle Y 
A. Yes, sir. 
Q. Doctor, did you examine your wife's knee that night Y 
A. I did. 
Q. Where was any bruised place on her knee Y 
A. There was a bruised place, on the front of her knee, just 
below the knee-cap, if I recall correctly. 
Q. On the front of her knee, just be low the knee-cap. Were 
there any cuts or lacerations f 
A. Yes, lacerations-what we call a brush-burn, from fall-
ing. 
Q. The skin wasn't broken Y 
A. Yes, the skin was broken. 
Q. Did it bleed Y 
A. It showed evidence of having bled. 
Q. How long was that abrasion or bruised place you refer 
to where the skin was rubbed Y 
A. I paid so little attention to the skin, the abrasion, I just 
don't remember, but the best I can recall, it was probably 
a1bout an inch and a half long and an inch wide. 
Q. Just below the knee-cap? 
A. On the knee-cap, but on the lower part of it, and her 
leg was swollen. 
Q. Did your wife stay at home in bed any length of time 
after the accident 7 
A. She stayed at home in bed continually until the time 
she came back to Dr. Kinser and he advised the application 
of this cast that I put on; that was approximately a week 
or maybe five days. 
Q. Five days she did whatY 
A. Five days from the time she was injured until she came 
back to i,ee Dr. Kinser, she was in bed. 
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page 110 ~ Q. And the cast was put on-
A. And then she was up--
Q. Did she stay in bed after the cast was put on Y 
A. A good portion of the time. · 
Q. ,V110 took the cast off¥ 
A. I did. · 
Q. How long· did it remain on¥ 
A. Two weeks. 
Q. Since that time has Dr. Kinser prescribed any brace 
or anything·· else for l1er to wear f 
A. Yes, he suggeE1ted she wear a bandag·e on the leg which 
he applied himself, and also he secured for her a knee corselet 
which she has worn just according to the way he has pre-
scribed. 
Q. Does she have that •brace on today Y 
A.. She has that on todav. 
Q. Does she wear it usuallyt 
A. She wears it usually where she bas any steps or walking 
-anything that might cause her to fall. She wears that to 
support it. 
Q. Did she wearthe brace here yesterday? 
A. I don't recall. I wasn't at home when she left, and I 
wasn't there when she returned. 
Q. Now, Doctor, you spok~ with reference to some kidney 
tro~ble that she had had; did she ever have to have an op-
eration? 
A. She did. 
Q. When was that? 
A. 1932, I believe. 
page 111 ~ Q. '32 7 
A. I am not sure. I think it was in that time, 
though. 
Q. Does she have any further trouble from that nowt 
A. Occasionallv. 
Q. You spoke of nervousness; as a matter of fact, doesn't 
that condition tend to make a l'?erson nervous Y 
A. It does, but she has treatment every six months-
Q. What sort of treatments every six months? 
A. She has cystoscope dilation of the right urethra. 
Q. Did you advise your wife at any time, or did Dr. Kinser 
advise her to have an operation on the kneef 
.A. He said that be believed that it sl1ould be done. 
Q. ·when was the first time he said tbat? 
A. I believe the first time he told her was in December-
a bout that time-the early part of December. 
76 Supreme Court of Appeals of Virginia 
Dr. lV. C. Brann. 
Q. In December Y 
A. I am not sure, but just a:bout that time. 
Q. Had you ever advised her to have an operation on the 
knee? 
A. No, I have not. 
Q. You don't propose that she shall have an operation on 
the knee, do you f 
A. I beg pardon? 
Q. You don't intend that she will l1ave her knee operated 
on? · 
A. Yes, I think she will. 
Q. You think she will f 
A. Yes, sir. 
pag·e 112 } Q. When did yon come to that conclusion? 
A. Well, when Dr. Kinser suggested it. I was 
leaving it up to him. 
Q. And that wa.s the first time the idea occurred to you-
when Dr. Kinser suggested it1 
A. No, not the first time it occurred to me, but I wasn't 
going to suggest it to him. 
Q. Have you had your wife examined by any other ortho-
pedic surgeon? 
.A .• Yes. 
Q. By whom? 
A. Dr. Bernard Kyle of Lynchburg, and also by Dr. Mauck 
of Richmond. 
Q. You took her to se~ Dr. Mauck in what month? 
A. If I recall correctly, it was the next day after Mother's 
Day. 
Q. That is on May 12? 
A. It was close to that. 
Q. He told you to follow out the treatments Dr. Kinser 
had prescribed and keep the heat applications up? 
A. Yes, he said follow Dr. Kinser 's advice. 
Q. On what occasions, Doctor, have you, yourself. seen 
Mrs. Brann fnll? 
A. Well. I have seen her fall down the steps at home on 
two occasions-once the back steps and once the stair steps 
~oinQ.· upstairs. I saw her fall on an occasion once last sum-
mer when she was getting out of a car-
Q. Where wa.s it when she got out of t11e car? 
A. ·wnere was she? 
Q. Yes. 
page 113 ~ A. Last summer I took a little vacation, and I 
, took the family-
Luise Tuck Brann v. F. W. Woolworth Co., Inc. i7 
Dr. 1W. G. Brann. 
Q. Down to tl1e beach? 
A. It wasn't on the beach. It was a little private cottage 
I rented clown on the Potomac River; and on numerous occa-
sions I have had her lmee give 'way and she would be hold-
in~ on to me. 
Q. In what way does her knee give 'way-does it fall for-
ward~ or to the side, or how1 
A. The knee usually gives 'way and she falls forward 
and-
Q. Fa.lls forward? 
A. And straight down. 
Q. Has your wife seen any other orthopedie surgeon be-
sides Dr. Kvle and Dr. :Mauck in Richmond Y ·
'A. Yes, oii one occasion in my office she did see Dr. Wheel-
don. 
Q. One occasion in your office-when was that Y 
A. That was after the 28th of March; I don't remember 
the date. 
Q. That is the best estimate you can give us-after the 
28th of March of last vear? 
A. As I recall it, it ~as soon after that. If you like, I can 
give you that exactly. 
Mr. vVilliams: I ca:a give it to you, Judge. Find Dr. 
Wheeldon 's report in there. 
Witness: I have a copy of his report. . 
Mr. Williams: Tliat is all right. Now then-
Mr. Brown: I was just trying to g·et foe date. 
page 114} RE-DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Dr. Brann, J udg-e Brown kept talking about the op-
eration. These operations the doctors were talking to you 
about, what kind of operations do you call them-explora-
tory? 
A. "\Vhat they recommended for her was an exploratory 
operation of the knee to determine the condition of the inner 
scmilunar cartilage. 
Q. In other words, they never have determined what the 
condition is in there f 
A. No, sir. 
Q. In other words, they have to get in there and then de-
termine it? 
A. Yes, sir. 
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Mr. "Williams: That date is April 26, for your informa-
tion, when she saw Dr. Wheeldon. 
RE-CROSS EXA:MINATION. 
By Mr. Brown: 
Q. Has· Mrs. Brann, to your knowledge, received any other 
injury to this knee since her fall here on the sidewalk f 
A. Not to my knowledge, unless these other falls might 
do some more damage to it. 
Q. Has she ever exhibited to you her knee or limb when 
she had fallen again, hurt it again, or cut it again, or bruised 
it again? 
A .. Not that I recall. 
'page 115 ~ DR. PRENTIOE KINSER, · 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows : 
DIRE.OT EXAMINATION. 
By Mr. Miles : 
Q. I believe you are Dr. Prentice Kinser¥ 
A. Yes, sir. 
Q. Do you practice here in Danville Y 
A. I do. 
Q. And I understand also that you are an orthopedic spe-
cialist or physician Y 
A. Yes, sir. 
Q. Will you state to the jury .. briefly your training as a 
doctor? · 
A. I went to Vanderbilt Medical School. I graduated in 
July, 1932, and from there I went to the University of Vir-
ginia and spent two years' surgical interneship, fallowing 
· which I had four years' orthopedic training, and on top of 
that I was placed in an assistant professorship of orthopedics 
until I came here in 1939. 
Q. Doctor, when was the first time you examined Mrs. 
Brann, the plaintiff here? 
A. I first examined her in February of 1941. 
- Q. Do you recall the exact dateY 
A. It was the 4th of February, I have on my report here. 
Q. Will you turn to the jury and just describe what in-
jury you :found on that occasion. 
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A. When she came to my office on that day, she· gave a 
history of having slipped and fe}J, h1juring her left knee. 
She was assisted into the office by another lady 
page 116 ~ and a gentleman, and she ·was being de.finitely as-
sisted at that time by them.· Upon examination 
I found that she had some swelling in front· of the knee and 
around the knee there, and she had acute tenderness over the 
medial side of this knee, and tenderness and swelling right 
through here and. the ligaments. The lateral ligaments of 
the knee were apparently all rig·bt.. The crucial ligaments 
on the inner side of the knee were all right. So I thought at 
that time it was probably traumatic bursitis of the knee. This 
bursa or fat pad, when you fall and strike it, that leads to 
trauma and it swells and it is quite painful, and I thoug·ht 
that was what she had, and advised an X-ray. I told her I 
thought we ought to ha.ve an X-ray, and she said she would 
like for her husband to make the X-ray. So I put a flannel 
wrap on the knee and bandaged it up and told her to be as 
quiet as she could and rest at home and return to see me in 
four or five days. That she did. She came back on Febru-
ary 7, and her knee at that time was still very painful. There 
was swelling-definite swelling in this region in here, of the 
medial side of the knee, and it was acutely tender. The 
X-ray Dr. Brann had taken at that time was entirely nega-
tive for any fracture or any injury I could see on the X-ray 
there to the hone; it was entirely negative. Dr. Brann was 
with Mrs. Brann at that time, and I said, "Vf ell, I think w~ 
ought to put a cast on it for ten days or two weeks and g·ive 
that a chance to subside," and Dr. Brann said he would pre-
fer putting the cast on, and I ag·reecl to it, at his home or 
office in South Boston, which he did. She wore that cast ap-
proximately ten days or two weeks, and she returned to my 
office on February 21; that was two weeks later than that. 
At that time slrn did not havP. the cast on; it had 
page 117 ~ been removed. So sl1e still had swelling·. sti11 
had tenderness in the knee on the medial side of 
tl1e lmee, and motion of the joint was nuite painfut so I 
f.l,ouoh, "vVell, let's put some novocaine in there,'' so I did. 
I inje,cted the fat pad, the bursa. with approximately a cc. 
a.nd a lialf of novocaine solution. wllich is an anesthetic. which 
did not give her much relief. Rhe still had pain and tender-
ness. So following- that I started on nhvsiotherapy and Aun-
nort, and I g·ave her that--sbe received that in· my office. 
Let's see, the last visit I said there was on February 21-
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March 4, March 15, April 3, April 26-April 15 and April 
26, and May 3, May Ui, May 24, May 31, June 12, June 28, 
July 5, and on like that, on up throug·p October. And she 
still complained of weakness and instability of her knee. She 
complained of her knee giving away on her when she walked. 
If yon would take away the support, the knee would give 
away with her. 
Mr. Brown: That was when? The swelling continued until 
when? 
A. Well, I haven't got when -that swelling subsided, but up 
until March, she still had some swelling in March. I haven't 
got when the swelling subsided. And in April I still thought 
she had pre-patellar bursitis. 
Mr. Brown: You say in April what¥ 
A. In April she developed some signs of tro:nble above the 
knee here. She had some grating in that region and it was 
tender, acutely tender, above the knee cap, here where the 
large muscle comes into the leader and it hooks into the knee 
cap. So then at that time I thought she had tenosynovitis. 
I don't know why she should develop that, that much time 
afterwards, but she definitely had those symp-
page 118 ~ toms. So she was treated in a posterior plaster 
splint that was applied by a doctor in South 
Boston for two or three weeks, and she continued on her 
physiotherapy, and since that time she has remained about 
status quo. I can't see where she has improved any. She 
still complains of the knee giving way on her, and she has 
fallen several times. She has been in my office and I have 
seen bruised places on her leg and on her arm, and she would 
give the history of having- fallen. I haven't seen her fall, mv-
self, but she has shown that definitely. And so I, on Novem-
ber 4, advised an exploration of the joint. I don't know 
whether she has go a loose cartilage in there, or whether she 
has got a freely movable cartilage-one that the whole car-
tila~e is able to go over, like that, but I do think that knee 
~lloulrl be explored, and if it was my knee, I would certainly 
want-if it is causing trouble, I would want it looked into in 
there, with_ the idea of getting it out if it is causing the 
houble, or if not, to know it is not there. 
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Q. Doctor, will an X-ray show an injury 'to a cartilage or 
musclei 
A. No. 
Q. Are you able to say n·ow just what the trouble is in 
Mrs. llrann's knee? 
A. No, I can't say. I can't say definitely; that is why I 
say the knee should be explored. ·when I say explored, I 
mean not knowing what we can find, but go in there and look. 
Q. Can you tell now, with any reasonable certainty., what 
you will find by this operation f 
A. What I will find f 
Q. Yes. 
page 119 }- A. No, I can't. It is an a typical picture. It is 
a picture that started out as bursitis and then 
tenosynovitis, up here. She still has instability of the knee, 
still has pain. Those two· things she should not have. I 
certainly can't say. 
Q. Doc.tor, I understood. yon to say she had some atrophy 
of the knee; what is thaH 
.A.. That is a ·difference above the lmee joint. She has ap-
proximately a quarter of an inch difference in the .circum-
ference of this leg· with the leg on the other side. 
Q. Doctor, is there any way yon can tell us with any as-
suran-0e how long it will be before this lady is well? 
A. No, I can't tell. She ought to have tha.t knee explored, 
and I think that will offer her tl1e quickest chance. 
Q. Can you say with reasonable certainty whether she ever 
will be well T 
A. No, I can't say, but I feel like if we go in there and 
she has got a cartilage and take that cartilage out, in six or 
eight weeks she oug·ht to be well. 
Q. And if it is not a cartilage f 
A. If it is not a cartilage, I can't say. 
Q. Doctor, could you give us any estimate of how many 
times Mrs. Brann has been to see you for treatments since 
the accident-would you say once a week, twice a month? 
A. She had twenty-two visits in my office from February 
to October 11, and since then she has had several visits at 
the office. 
Q. Has it been necessary for her to expend any money for 
treatment, for bandages or supplies f 
page 120 ~ A. The only thing I put on her was an elastic 
knee support, and I put that on her-I think it 
was back in April-it was in April-April 15, and I charged 
her just what they charged ~e-a cost of $10.00. 
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CROSS EXAMINATION. 
By :Mr. Brown: 
Q. So far as any compensation for your professional serv-
ices, I believe you doctors look after each other's f amities 
as a matter of professional courtesy 1 
A. That is right. 
Q. Now, Doctor, you spoke of traumatic bursitis; now as 
I understand, what that means is simply an injury to the 
fat.part of the knee; is that righU 
A. Yes, sir. You see, the bursa is there in front of the 
knee joint. 
Q. That is down here i 
A. Right in here, between the big bone of the thigh and 
the front of the knee joint. There is a bursa there and a 
fat pad. 
Q. There is a fatty bursa in front of it; now so far as that 
was concerned, that came from inflammation or swelling·, 
didn't it? 
A. I didn't get your question. 
Q. I say that come from inflammation or swelling·¥ . 
A. Well, the pathology of an injury, you get a blow, get 
contusion of the tissue, breaking· of the capillary-get hemor-
rhage; all those things take place. 
Q. When you get a bad bruise on the body anywhere, you 
get that situation! 
A. Exactly. 
page 121 ~ Q. And when that bruise clears up, ordinarily, 
and the swelling subsides, ordinarily that is the 
end to the story, is it not¥ 
A. Not in bursas. 
Q. WhaH 
A. Not in bursas. 
Q. How long, ordinarily, woulcl vou expect before this 
bursitis would clear up? " 
A. With bursitis, we keep it immobilized for two weeks, 
and it should be well in six weeks. 
Q. From the time the accident happens? 
.A.. That is right. 
Q. So that, so far as traumatic bursitis is concerned, that 
should have been a thing of the past in six weeks after the ac-
cident? 
A. Yes, sir. 
Q. You say that is what vou thought it was at first? 
A. Yes, sir. " 
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Q. And you continued in that belief until about the end of 
April! 
A. It was around the first part of April that she developed 
these signs. 
Q. When she first came in, what was the appearance of her 
knee; were there any cuts or what you doctors call lacera-
tions on the lmee ¥ 
A. No, sir; no, sir; there weren't any cuts. 
Q. That first bruise was, as I understand, below the knee 
cap or patella-may uot have been entirely, but down to the 
front of iU 
A. Yes, sir, down in here. 
Q. Now where was the other trouble which occurred or 
developed in April f · . 
A. Well, that was up in here. 
page 122 ~ Q. You mean up above-
A. It is a very short distance from here to 
here. 
Q. ,:v ell, was it above the patella 1 
A. Around the patella. 
Q. Above or below iU 
A. Just above it. 
Q. Were there any outward signs or manifestation of that 
symptom that you could observe by looking at her knee¥ 
A. To look at her knee, you couldn't see anything-that is, 
to stand off and look at it, but if you put your hand on it 
you could feel a grating, like a music box; if you run your 
hand over sandpaper, you g·et that sensation. 
Q. That was around the first of April t 
A. That I picked that up. 
Q. That was the first time you observed that condition! 
A. Yes, sir. 
Q. Now you say that condition could be attributed to-and 
you used another great· big medical word-what was that f 
A. Tenosynovitis. 
Q. In plain English, that means what 1 
A. That is an irritation of the tendon. 
Q. That is an irritation of a tendon; and what sort of 
substance is a tendon? 
A. Fibrous tissue. 
Q. And they hind and support the knee laterally and across 
the knee, don't they? 
A. No, they attach the mm,cle to the bone. 
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Q. Whatf 
page 123 } A. You go from tendon to muscle to bone. 
Q. Do tendons gi:ve stability to the knee! 
A. Oh, yes, they give stability to the knee. . · 
Q. Can you, as a doctor, point out any causal connection 
between this first accident and this late trouble that you dis-
covered in April? 
A. I can't see any. At that time I couldn't see why she 
should develop it up there unless she had injured that, which 
I did not see-symptoms which I did not see. 
Q~ Doctor, as a practical matter, you wouldn't have seen 
and observed her knee as often as you did without seeing 
some sig·n of that condition if it had been there before Y 
A. Well, I checked her knee pretty close. 
Q. That condition did not exist until ar01mcl the first of 
April? 
A. I didn't see it until the' first of April. 
Q. To what could that injury above the knee be attribu-
table? 
A. I don't know. . 
Q. Could it have been a disease, or could it have been an 
injury? 
A. I don't know. 
Q. Now this synovitis proposition-you said that is an 
inflammation of that tendon; how long would it ordinarily 
take for that condition to subside? 
A. About six weeks. 
Q. About six weeks. Then as I 1c.ndersa.tnd you, we get 
down to the proposition that if this ]ady is still suffering pain, 
you don't know wha.t the answer is? 
page 124 r A. She has an instability of that knee. Her 
knee gives away. 
Q. Let's get ·back to the pain a minute-so far as suffering 
pain is concerned, you don't know to what that is attributable? 
lt. Now? 
Q. Yes. 
A. I don't know that she has a whole lot of pain no" 
Q. Sir? . 
A. I don't know that she has a whole lot of pain now. The 
thing she has now is that knee giving way-instability. 
Q. As I understand vou, yon say that synovitis should have 
cleared up in six weeksf 
A. In six weeks. 
Q. Did it clear up? 
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A .... So far as my records are· concerned, she complained of 
it in October. 
Q. From what you were able to see, did it clear up Y 
A. Let's see-(refers to file)-let's see, May, I have got 
there, she still has the symptoms, and June and July and Au-
gust and in September and in October. 
Q. Has she had anv such ·symptoms since October! 
A. The symptoms she has now, Judge, are instability, the 
knee giving way, and she do~s not have any grating of the 
knee, and has not had for the past two mqnths. 
Q. No grating of the knee, no swelling, and so far as you 
can see, instability is all she has Y 
page 125} A. Instability, and she does still carry a quar-
ter of an inch atrophy. 
Q. So far as atrophy was concerned, you prescribed use 
of the limb after these symptoms cleared up Y 
A. Yes, I had her on exercises and lifting weig·hts, and 
she was to go without those supports every day. 
Q. As a matter of fact, shouldn't that clear up when she 
· uses the muscles more? 
A. I should think so. 
Q. That atrophy should clear up? 
A. Yes. · · 
Q. That comes from non-use of the muscles? 
A. That should clear up. 
Q. Can you point out any medical or physiological condi-
tion of her knee which you can say causes instability? 
A. Well, your cartilage can cause instability-a loose car-
tilage can cause it; that can be the only symptom. I don't 
know why it should be, but it is. 
Q. That is the cartilage-
A. The semilunar cartilage. The whole cartilage could 
be loose. If there is a torn cartilage and it slips out, it would 
lock the knee. · 
Q. So far as any torn ligament is concerned, they were 
out of the picture from the first? 
A. Yes, they were out of the picture. 
Q. And this operation you talk about, to see whether there 
is anything wrong with the cartilage, if she wasn't a doctor's 
wife, would cost whati 
A. About a hundred dollars. 
])ag·e 126 ~ Q. And she would be in the hospital how long? 
A. About a week or ten days. 
Q. What is the usual result of that operation Y 
A. The usual result is that we get a good result. 
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Q. Would the instability of the knee be due to any ~pain 
in that semilunar cartilage at this stage! 
A. The semilunar cartilage is not painful. It is not in-
nervated. 
Q. Iri· qther words, a semilunar cartilage is hard white 
gristle1 
A. Gristle, yes. 
Q. And this sort of thing is not painful, in and of itself, 
enough to make a person fall or lose balance 1 
A. No, sir. · 
Q. Well, that being true, how can you attribute any un-
steadiness or any instability to the cartilage t 
A. Well, here is the anatomy of that side of the lmee joint: 
Your internal lateral ligament comes down on the inside 
of the knee joint, and that ligament is attached to that car-
tilag·e, and when that cartilage is dislocated from its bed, 
every time you move that knee joint that cartilage is jerked, 
you see, because of its attachment. The external cartilage is 
not that way; the internal one is. 
Q. That would make a tendency to fall which way? 
A. The knee just gives out from under you, whichever way 
you are leaning. The knee just g-ives out from under you. 
Q. Is the socket or surface of the joint of the larger bone 
in your leg, called the tibia, I believe,-is that sort of like a 
saucer in formation, or cup-concave-goes down, does it 
not¥ 
A. Yes. 
page 127 ~ Q. That goes down--
A. On each side. 
Q. Those cartilages rest right in that socket¥ 
A. Right around the rim of the socket. 
Q. As a matter of fact, aren't injuries to those semiluuar 
cartilages ordinarily caused by some twisted motion, like 
that way, rather than simply falling? 
A. Here is the usual picture (illustrating)-go down like 
that. You can go right down and hit the floor, too, and you 
can twist it, too, and g·et it, but the usual picture is this. 
Q. Did l\f rs. Brann give you a. history of being athletfo, 
playing- basketball 1 
A. No, I didn't get anything like that. 
Q. These injuries liappen to football players and basket-
ball players, and they have an operation and go back in two 
or three months, don't they? 
A. Not in two months-usually keep them out six months. 
Q. Do yon know about Jack Sauerbeckt 
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A. Yes, I do know a.bout him-I take it all back! 
Q. Do you know when that happened t 
A. Last summer. 
Q. And he played in the line of the University of Virginia 
and played every game, didn't he? 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. l\files : 
Q. Did you treat Sauerbeckf 
A .. No, I didn't treat him. 
page 128 } Q. You don't know anything about it except 
what somebody said? 
A. I didn't treat him myself, but I talked to his father, 
and l1e said they took his cartilage out. 
Q. You don't know whether this lady has a loose cartilage 
or not; is that right 1 
A. Yes. 
RE.,CROSS EXAMINA'JJON. 
By l\fr. Brown: 
Q. Doctor, nature comes along and puts callus around a 
hon~? 
.A.. Yes. 
Q. And doesn't nature also rebuild and restore a car-
tilage! -
A. It will restore a type of cartilag·e, J udg·e. It is not the 
same type of cartilage that was there before the injury. It 
serves the same purpose of the cartilage that was there be-
fore. 
Q. In other words, nature doesn't do as g·ood a job the 
second time as she did the first time, but does take eare of 
the situation! 
A. Yes, sir. 
page 129 ~ DR. BERNAI:tD H. KYLE, 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follo,vs: 
DIR,ECT EXAl\HNATION. 
By l\f r. l\files : 
Q. I believe you are Dr. Bernard H. Kyle of Lyucl1burg, 
Virg'inia? 
A. Yes, sir. 
Q. Do you know the plaintiff? 
88 Supreme Court of Appeals of Virginia 
Dr. Bernard H. Kyle. 
A. Yes, sir. 
Q. Are you a specialist Y 
A. Yes, sir. 
Q. In what branch f 
A. Orthopedic surgery, injuries of the bones. 
Q. Tell the jury briefly your training. . 
A. I have a B. S. and N. B. degree, went to Harvard Medi· 
cal School. I have been practicing orthopedic surgery since 
1922. 
Q. Are you engaged in any sort of clinical work Y 
A. Yes, sir. 
Q. What is the nature 1 
A. Different clinical works in the State of Virginia for 
crippled children. 
Q. I believe one is at South Boston, Virginia? 
A. Yes, sir. 
Q. Doctor when was the first occasion you saw Mrs. Brann? 
A. I saw Mrs. Brann when I was at South Boston over and 
among these clinics, March 28, 1941. Then I saw Mrs. Brann 
again in my office at Lynchburg, May 11, 1941. Then I saw 
her here today. 
Q. Just tell the jury in your own words just what condi-
tion you saw her in? 
. A. I saw Mrs. Brann about a month after she 
page 130 ~ had been injured. At that time she had a full-
. ness and tenderness over the front of her left 
knee extending well down below the knee cap. About 4 inches 
above her knee cap she was tender on pressure and ther~ 
was a grating feeling when you pressed on the tendon whicl1 
lies above the skin. A large tendon goes down and hooks 
to the upper end of the patellar bone and it is the only muscle 
that extends the leg on the ... in that manner. 
Q. Was that tendon above or below the knee capT 
A. It goes over the knee cap down below and· hooks up 
here, but the main part of it is above the knee. 
Q. Did you come to any conclusion as to what her trouble 
was when you first examined her? 
A. I thought she had an inflammatory condition and you 
call that condition tenosynovitis because of the ... feeling it 
had and the tenderness and thickening of it. 
Q. When you examined Mrs. Brann the second time what 
did you find Y 
A. I found practically very much the same condition and 
in addition, I measured her knees and she had about % of 
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an inch waste, the left knee WM % smaller than the right. 
She also had spasms of her muscle when she did go to 
straighten her leg out. 
Q. This tenosynovitis, is that caused by any injury or 
disease? 
A. It is caused by two ,conditions, trauma or infection. 
Q. By trauma, you mean injury f 
A. Yes, sir. 
Q. I believe you examined Mrs. Brann this morning! 
A. Yes, sir. 
Q. What did you find llien f 
A. I found the knee a little smaller than the 
page 131 ~ right. She still had that trembling in the muscles. 
She is still tender over this part of the knee. She 
is tender down on the inside of the joint. 
Q. This muscle spasm that you speak of, that is some-
thing· that you can observ·e. That is not something that the 
patient tells the doctor f 
A. No, sir. 
Q. Doctor, could you tell the jury what you did advise thi,s 
lady to do to make her knee better? 
A. Well, I still think that she had tenosynovitis, there is a 
question whether her cartilage is i.n or not. I am not inclined 
to think much that is is. Treatment for tenosynovitis is 
splints to keep the knee from moving, to keep it straight, fol-
lowed by massage or hot applications. I think that if her 
swelling continues, I would advise explanatory insertion in 
the lmee to see what I could see. 
Q. Doctor is the knee a complicated mechanism or not? 
A. Yes, sir, it is a very complicated body. 
Q. Could you tell us now within a reasonable assurance 
if an operation were performed when she would be well 7 
A. No, sir. 
Q. Doctor, could you or either other orthopedic surgeon 
or specialist tell us when this lady, if ever, would get, well? 
A. I don't know whether any others could, I can't do it. 
Q. You can't do it? 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Brown: 
· Q. How frequently do you go to South Boston t 
A. Every two months. 
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Q. You saw Mrs. Brann first on March 28, 1941, 
page 132 ~ you say that was about a month after the acci-
dent? 
A. Yes, sir. 
Q. The accident actually happened on February 24th. What 
I am trying to get at is, the first time. you saw her was there 
any swelling in the knee apparent to you t 
A. ln, you mean inside the knee joint.¥ 
Q ... ,Outside, that y,ou could see Y Some black on the knee? 
A. No, sir. No black as I recall. She had some thickening 
above the knee. 
Q. Did you see any condition which would indicate that 
when you first saw her that there had been any blackening 
of the fatty part of the knee or bursitis Y 
A. She could have had that because that was-
Q. At the time you saw her now on March 28th, you saw 
no condition which would cause you to conclude as a doctor 
that the lady at that time had any bursitis or inflammation of 
the fatty part of the knee? 
A. I don't know what she had had, she could have had 
bursitis. 
Q. Don't bursitis from an ordinary fall clear up within 6 
weeks or two months? 
A. That depends on treatment received. 
Q. Expert treatment. 
A. They usually do. 
Q. So that when. you saw her in April you saw no such con-
dition so far as inflammation on the fatty part of the knee. 
Was apparently a bruise-? 
A. No, sir. I didn't see any bruise. 
Q. What you saw was a tenosynovitis? Isn't that simply 
an inflammation swelling from the bruising· of a-? 
A. It comes from injury or infection. 
Q. You mean that this condition could have 
page 133 ~ come from some inflammation and not from an 
injuryf 
A. It comes from two things, injury or infection. 
Q. She had it. You saw it. You observed it. You say it 
could have come from an injurv or it might come from an 
infection 1 "' 
A. Yes, sir. 
Q. From what you could observe, could you tell which it 
came from? 
A. No, sir. I couldn't have told vou if it was an infection 
or injury. u 
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Q. She started out with a bursa or infection to the fatty 
part of her knee, that was on February 4th, you saw her on 
March 29th and you observed no inflammation of that. You 
saw result from a swelling from the knee, is that right? 
.A.. It caused the swelling. 
Q. What I am trying to get clear for the jury is, could 
you tell us the condition that you found if it was from disease 
or injury? 
.A.. Well I made no extensive s.earch for infection, but in-
quired and that as far as I could ascertain from a rig·ht hur-
ried examination, I didn't locate any infection. 
Q. Can you point out to the jury any causal connection be-
tween this bruising· or swelling of the fatty part of the knee 
and the subsequent tenosynovitis you discovered? 
.A.. ·wm you state that again, sir? 
Q. Can you point out, or figure out in yoµr mind, any actual 
causal connection-direct result, I mean, understand-be-
tween the original inflammation of the fatty part of her knee 
with the subsequent synovitis you discovered, if the synovitis 
,,,.asn 't present immediately after the :first injury¥ 
.A.. Well, I thoug·ht that it was the result of the injury, 
and if she had a bursitis, which is an infection of the burs al 
sac-
page 134 ~ Q. An infection 1 
A. Yes, sir, or inflammatory condition from 
the trauma, she could then have gotten her synovitis from 
the bursa. 
Q. How could she have gotten it? 
A. Because she had an inflammation close to it. That 
bursa rests right on this big tendon we are talking about 
and-
Q. Diel you discuss this with Dr. Kinser1 
A. Yes, sir. 
Q. You don't agree with Dr. Kinser that there was no 
causal connection t 
Objection by Mr. :Miles. 
A. I think this is-I think whatever she has got now, she 
had immediately after the injury, and I don't think she had 
one thin~: then and another thing now. 
Q. Ordinarily, how long do you say, in your practice and 
your experience, does it take for tenosynov'itis of that tendon 
that goes over the kneecap to subside and get welH 
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Objection by Mr. Williams. 
The Court: I think he may gi~e his opinion. 
A. My experience has been, in tenosynovitis, if you im-
. mobilize the joint so it can't move-the forearm or leg-the 
simple cases, caused by trauma-
Q. You mean like this oneT 
A. Yes, sir,-that if you immobilize them properly, that 
they will recover-the majority of them will-in about four 
to six weeks .. Now some of them go to the chronic stage and 
get adhesions and never recover. 
Q. When you saw this on March 29th, was it in an acute 
stage or chronic Y 
A. It was subacute. There is plain acute and 
page 135 F chronic. 
Q. Is there any pain from putting a plaster 
cast or one of these less rigid casts over the knee T 
A. Does it cause the patient pain to put it on Y 
.A. No, no,-after it is on 7 
A. If it fits properly, it shouldn't g-ive any discomfort at 
all, but if there is any misfit in it, it will cause discom-
fort. 
Q. When you saw Mrs. Brann first, did you advise to put 
her in any sort of cast, or anything to immobilize her knee? 
A. Yes, I put her knee out straight and put a posterior 
splint from here' to here (indicating). 
Q. You put something under her leg? 
A. Yes, so she couldn't bend it. 
Q. And you put splints around it 7 
A. Yes, sir. 
Q. How long did you tell her to wear it T 
A. How long did I tell her to wear it? 
Q. Yes, sir. 
A. Well, I don't remember, because I knew she had seen 
Dr. Kinser and would go back by two or three weeks. 
Q. If she had followed your instructions it would have 
cleared up? 
A. I don't know, sir. 
Q. Doesn't it usually do itf 
A. Yes, I have-right away, but that is different-taking 
a case immediately afterwards, and one that is in the · sub-
acute stage. 
Q. What do you say, assuming that this lady has some in-
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stability of her knee, or did have; could that be caused either 
by bursitis or tenosynovitis 7 
A. Just what do you mean by instability of the 
page 136 } knee Y . 
Q. Well, I mean, suppose I am walldng along 
and it gives away and I fall down; could either the first con-
dition Dr. Kinser has described, the inflammation of the fatty 
part of the knee, or this condition you saw, cause an insta-
bility of the knee Y 
A. It could, yes, sir. 
Q. How! 
A. It does it by your muscle-when you have anything 
the matter with the knee, the muscle that extends under the 
knee joint loses some of its power, and also the nerve doesn ~t 
flow into it as regularly as normal. Her knee is not unstable; 
she has no instability in the knee. That is not what we term 
instability. Of course, in a sense, she has-
Q. By the medical testimony here, there was no rupture, 
no tearing of the tendons as the result of the accident-
Mr. Williams: I submit there is not testimony as to that. 
I asked Dr. Kinser-
Q. You saw no signs of any torn ligaments Y 
A. I saw no signs of any tearing of the ligaments that sup· 
port the knee. 
Q. What can you attribute-if Mrs. Brann falls down, has 
a tendency after this accident to fall down, what would that 
be attributable to, from anything you saw...:....I mean anything 
you actually f onnd f 
A. I think tenosynovitis would make her fall down. 
Q. That usually lasts six weeks after it occurs Y 
A. As a rule. 
Q. After that time would it cause you to fall down? 
A. It would if she has adhesions that are pinching the ten-
dons-
Q. You never saw anything to indicate that usually con-
ditions-? · 
A. Well, I can't tell whether she has a pinching or strie· 
ture in it at all. . 
page 137 ~ Q. Yon examined the X-rays? 
A. I X-rayed her myself. 
Q. And you did not find any signs of disease of the bones 
around the joint? 
A. I did not. 
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RE-DIRECT EXAMINATION. 
By Mr. Miles~ · 
Q. Doctor, will an X-ray show any disease! 
A; It depends on what the disease is. It does not show 
the soft tissues. 
Q. Would an X-ray show the semilunar cartilage! 
A. No, sir. 
RE-CROSS EXAMINATIQN. 
By Mr. Brown: . · 
Q. Doctor, you spoke of the possibility that this tenosyno-
vitis of that tendon across her knee might have been due to a 
toxic condition; what did you mean by that Y 
A. Well, I didn't mean that hers was due to that. I said 
that was put down in the book. 
Q. What would cause it 1 
A. Teeth, pus in the kidneys. 
Q. Pus in tlie kidneys would cause it Y 
A. Yes, sir. 
page 138 }- MRS. LUISE TUCK BRAi~.N, 
the plaintiff, called as a witness on her own behalf, 
and being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Now you are the Mrs. Brann that everybody has been 
referring to here that got this injury? 
A. I am. 
Q. Now, Mrs. Brann, after you were taken to Dr. Dicker-
son's office, and when you went up to Dr. Kinser 's office, 
was vour knee swollen Y 
A. ·n was paining me. I don't remember particularly 
whether it was swollen or not. 
Q. Was it just a dull pain, or was it excruciating? 
A. It got worse, on from the time I fell. ... 
Q. Mrs. Brann, from the time you went to Dr. Kinser, ancl 
rig·l1t on down to the present time, have you tried to co-op-
erate with all of the doctors-
M r. Brown: We think that question is leading. 
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Q. Just tell the jury whether or not you have followed the 
instructions of all the doctors that have treated you. 
A. I certainly have. Do you want me to tell what I have 
done! 
Q. Yes. 
A. Used heat every day, leg exercises-a basket with a 
brick in it, raising it up one hundred times a day every day-
nearly every day; sometimes I have skipped-and heat once 
a day. 
Q. Now there has been some testimony here about your 
falling; I wish you would tell the jury approximately how 
often you have fallen. 
page 139 ~ A. I don't think I have fallen over two dozen 
times since the accident. I hold on to some-
thing is the reason. The only time I fall is when I don't hold 
on. 
Q. As long as you hold on to. something-
A. .And as long as I wear the girdle on my knee. I have 
never fallen with that on. 
Q. As far as wearing the girdle on your lmee is concerned, 
please state whether the doctors have advised you to take 
it off sometimes or wear it all the time. 
A. Just to suit myself about it-when I felt like it. 
Q. How old are you, Mrs. Brann 7 
A. Thirty-four-thirty-five pretty soon. 
Q. And I believe it has been testified here that you have 
two little daug·hters, one thirteen and one twelve? 
A. Yes. 
Q. Prior to this injury, what was the condition of your 
healtl1, and give the jury some idea about your activities? 
A. Well, I have been much more nervous than I was, and 
much more irritable. I try to hold it back, but I am, I know; 
and I don't give the children as much time as I used to. 
Q. Prior to that accident did you drive your car regu-
larly! 
A. Yes, sir. 
Q. Have you been able to drive a car since that time? 
A. I haven't tried it but once. 
Q. You tried once; were vou able to drive itf 
page 140 ~ A. I didn't feel sure of ~ myself. I was just 
afraid my knee would g·ive 'way, and I have just 
1Jecn afraid to try it. 
Q. You heard the doctor say that tlie same condition ex-
isted last March that exists now-Dr. Kyle; I want you to 
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tell the jury what has been the situation with reference to 
pain in your knee, from the time of the injury down to now. 
A. Well, I don't see that it is any better. It isn't a severe 
pain, but I notice it particularly at night. It bothers me in 
sleeping, and when it gives away on me, it is just like jelly. 
It isn't pain; it just g·oes down. 
Mr. Brown: "What was that Y I just want you to repeat 
that. 
A. I say I just have this dull pain in my knee. Particu-
larly at night I notice it, or when I sit still a long time. That 
is why I have this thing on my leg. At times it makes me 
irritable and" cross. 
Q. Judg·e Brown stated, in his opening statement, that you 
were imagining you were hurt worse than you were; have 
you ever attempted to put on, or make it appear worse than 
it was? 
Mr. Brown: That is different from imagining. 
A. No, I haven't put on about it. 
Q. Now there was some statement here about your going 
to the beach; in. order to clear that up for Judge Brown, 
where is this beach you went toY . 
A. We went to a private beach on the Potomac. 
Q. Did your husband go along with you Y 
A. Yes. 
page 141 ~ · Q. Did you continue your treatments while you 
- were there T 
A. Well, I didn't have the same thing I did at the office, 
but I had a hot pad I used on my knee. 
Q. A hot pad? 
A. Yes. I couldn't very well carry all that to the beach. 
Q. Have you been going to Dr. Kinser from the time you 
were hurt practically down to the present time? 
A. I have. 
Q. Do you feel that your knee is g·etting any better at all, 
Mrs. Brann? , · 
A. I can't say that it is. 
Q. Now to get back to the happening of the accident, do 
you recall, when you left South Boston that morning-I be-
lieve you used your car-you drove coming over? 
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A. I drove. 
Q. What sort of day was it when you all got over here-
what was the condition of the weather f 
A... It was fair and cold-windy, it seems to me. 
Q. Was there any sort of weather--rain, snow or anything 
to put you on notice-snow or rain-
A. No, I wouldn't have come if there had been. 
Q. Just where were you just before you were hurt Y 
A. Well, as I remember, we went to Herman's :first and 
then to Woolworth's and then to Leggett's, and left my old-
. est daughter in Woolworth's and were to meet her for lunch.. 
Q. As you left Woolworth's, did you go up the street or 
down the street Y 
page 142 } A. Down the street. We were going to Leg-
gett 's. ' 
Q. Now did you see any iee before you fell Y 
A. I did not. 
Q. Did you see the ice afterwards f 
A. After I fell? 
Q. Yes. · 
A. I certainly did. 
Q. Now just describe what you did see there, in your own 
way. 
A. Just a ridge of ice that I fell on. It s~emed to me it 
was sharp. I can't describe it exactly. 
Q. Now do you recall, after you fell, what the color of the 
sidewalk there is Y 
A. It is a kinda greyish brown. 
Q. Greyish brown. Now I asked you a while ag·o, but Judge 
Brown said something and diverted my mind from it, before 
this accident I want you to tell that jury, in a general way, 
what social activities and what you did-what were your RC· 
tivities prior to this accident¥ 
A. Well, I did everything any normal woman does, I sup· 
pose-taught Sunday School; Red Cross, Tuberculosis, and 
every drive that came along, and bridge, and just everything 
that anybody else does. 
Q. And since that time, ~an you do those things·with com-
fort any ·more! 
A. No. 
Q. Since you had that original injury, by reason of any of 
your falls since that, have you injured that knee over again? 
A. No, I have always caught myself with my 
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Q. You have had only one injury Y 
A. That is all. That is the only injury to the lmee I have 
gotten. I hurt my arm one time. 
Q . .Since that accident you have been coming to Dan:ville 
for.treatment; what did you do about that, since you couldn't 
drive .a ·cart 
A. i·would get somebody else to drive my car, or get some-
body to bring me. 
Q. Can you give us some idea of the expense of those trips, 
coming to see Dr. Kinser,-what they would average per 
trip? 
A. I don't think I would exaggerate if I would say $5.00 
a trip. 
Q. Now I believe there was a hospital bill; it is a small 
item, but I want to get it in-here they are. I believe there 
was a hospital bill, South Boston Hospital bill, two, totaling-
! believe there is one bill on the 6th day of February-that 
is two days after the accident--for $23.75, and another one 
on the 28th day of March, 1941, of $27 .50; were those bills 
presented to you 1 
A. To Dr. Brann. 
Q. Well, they are made out to Mrs. Brann f 
A. Well, they were sent to him. They were for me, but 
sent to him. 
Q. They were made out to you-they were for work done 
on youY 
A. On me, but he pays my bills. , 
Q. Do you recall how many trips you made to Danville to 
see Dr. Kinser f 
A. Well, that is hard to say, because-
Q. You would come whenever he told you to Y 
A. He would say ''Come next week" or in a couple of 
weeks. 
Q. I believe he .stated you came up twentv--six times, ac-
cording to his records. · 
A. He would usually tell me what day to come back. 
page 144 ~ CROSS EXAMINATION. 
By Mr. Brown: 
Q. Mrs. Brann, I believe yon. stated your age; where did 
you go to colleg·e or school? 
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A. I went to the University of Pennsylvania only two 
years. 
Q. Two years; did you play basketball while you were 
there¥ 
A. No, but I played in high school, but didn't play there. 
Q. In high school; what sort of athletics did you engage 
in while you were in college for exercise-what did you do? 
A. Well, I took dancing. I don't believe I did anything 
else. 
Q. Did you play tennis? 
A. I played tennis. I have played tennis since I was mar-
ried. 
Q. Up until the time of this accident you have always been 
very active? 
A. Yes, but not particularly an athlete. 
Q. Mrs. Brann, I didn't get this clearly. I don't want to 
go over what has been said, but :Mr. Williams interrupted 
you, and I didn't get it very plain. If you don't mind, sup-
pose you repeat what you said with reference to the type of 
pain you have. 
A. I said I don't have excruciating pain with my knee all 
the time. I have a dull ·ache. I notice it when I am sitting 
down and I notice it at night. It is like a dull toothache. It 
does bother me-I didn't say this before, but it does bother 
me during· damp weather or cold weather. 
Q. I understood you also to say that so long as you wore 
that girdle that there is nv feeling of instability in your 
knee? 
A. I don't have that feeling of instability. It just comes 
over me, all of a sudden, that knee feels weak. 
· Q. As lonti: ns you do wear that, you never have 
page 145 ~ fallen with that on? 
A. No, I have never f nllen with that on, but I 
lrn.v~ hecn told not to wear it all the time. 
Q. And you don't lrnve that feeling of instability while 
yon do wear iU 
A. Oh, no; it helps me. 
Q. Now. 1\frs. Brann, there are little items in the news-
paper, published in the Bee, about tlie activities of you 
S0utl1 RoRton ladies, and I just happened to observe these, 
a.nd I was wondering· whether or not you have been able to-
except for drivin~ your car and dancing, you have been a1ble 
to get along fairly well? 
A. \Vl1at are you ref erring to-dancing- or bridg·e? I have 
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cut down on that. I use a stool when I play bridge, but I 
can't just sit home and think about it, and I think I have 
danced about three times since mv fall. 
Q. One of these items, I notfoel you haa returned, Novem-
ber 29, you had returned from a visit to your grandmother 
in Ken tuckv? 
A. Yes. i did. 
Q. How long· did you stay in Kentucky Y 
A. One week. 
Q. Two weeks f 
A. One week. 
Q. Did you go alone? 
A. My mother went with me. 
Q. Your mother went with you Y 
A. Yes. 
page 146 ~ Q. You came back to South Boston on N ovem-
ber 29, didn't yoli.-do you recall Y 
A. I don't remember the date. It was before Christmas, 
I know. · 
Q. This previous trial of this case was oli October 21, 1941, 
was it notY · 
A. Yes, I believe it was. Dr. Kinser gave me permission 
to go, if that is what you mean. 
Q. Is there any difference in the sort of pain you suffer 
now, and the pain you suffered along about the time when 
Dr. Kyle from Lynchburg· came to see you? 
A. No, I think it pains me just about the same-maybe a 
little more. 
Q. Is it the same type of pain, I mean 7 
A. I have had this pain over my knee, above the knee. 
Q .. Does that continue nowY 
A. That continues now,. if I don't wear this girdle, that 
continues now, and as far as squatting down like people do, 
I can't do that. 
Q. You say you do not wear that brace all the time-that 
the doctor told you not to Y 
A. Advised me not to do it. 
RE-DIRECT EXAMINATION. 
Bv Mr. Williams: 
··Q. Judge Brown said he had a list of acti:7ities-
Mr. Brown: I said news items published in the Bee, and 
I saw this one about going to Kentucky-
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Q. .At the time you went to Kentucky, did you carry out 
Dr. Kinser 's instructions T 
.A. I carried this, and used an electric pad on mv knee. , ., 
page 147 } DR. W. C. BRANN, 
recalled as a witness on behalf of the plaintiff, 
testified as follows : 
DIRE.CT EXAMINATION. 
Bv Mr. Miles : 
··Q. Dr. Brann, will you tell the jury what your wife ,s con· 
dition has been with ref ere nee to her kidneys? 
A. Along about 1931-I really don't remember the exact 
year she had this operation-along about 1932. Along about 
six months previous to that she :began· to show pyeiitis in 
her kidnevs and was found to have a portion of her tonsils 
left. They had been removed, but a portion had been left. 
Those tonsils were removed and the pus cleared up. She 
continued to have pain in her rig·ht side, due to lier kidney.z 
and I ref.erred her to Dr. Roy Upchurch, and she was found 
to have a kink in the tube that drained the kidney. Along 
about '32 he performed an operation to remove that kidney-
part of the kidney, and since that time she has had no pus in 
the urine, and has had no infection since that day. 
CROSS EXAMINATION. 
Bv Mr. Brown: 
··Q. I understood you to tell us on direct examination this 
morning that she has been coming to Dr. Upchurch to be 
cystoscoped; what is that due to? 
A. It is clue to this stricture in the tube that drains the 
kidney. He likes to keep it <?}eared up, so that it will not 
cause trouble in any future time. 
Q. Isn't it a matter of more or lesR common knowledge that 
when a person has to go through those cystoscope treatments, 
it is more or less of a shock to the nervous system,.and makes 
even a man nervous? 
A. It makes a man more nervous than a woman. 
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page 148 ~ MRS. R. S. BARBOUR, 
recalled as a witness on behalf of the plaintiff, 
testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Williams: 
LQ. Mrs. B~rbour, how long have you known Mrs. Brannf 
A. Ten vears or over. · 
Q. And ~hat is her general reputation· among all the peo-
ple among whom she lives for trnth and veracity! 
~ Mr. Brown: If your Honor please, nobody has attacked 
her truth and veracitv. 
The Court: I don ;t know that the plaintiff's veracity has 
ibeen assailed sufficiently for that. 
Mr. Willia.ms: I understand I ]1ave the right to show it 
anyway. 
The Court: No, the rule doesn't go that far. There must 
be something in the tone of the examination or something 
to justify it. But where it starts and where it ends, I don't 
know. I would hardly have thought that there had been a 
showing here sufficient to justify putting that in. Presumably 
everyone's reputation is good. 
Mr. Williams: Judge Brown said in his opening statement 
that this lady imagined she was a whole lot worse than she 
is. 
The Court: I have very grave doubts about it, but I don't 
think it makes any great difference. If it were a matter of 
any moment, I would hardly have thought that it would 
justify it. 
Mr. Williams: All right ; come down. We rest. 
Mr. Brown: Aren't yon going to put the other witness 
on? 
Mr. ·wmiams: What witness Y 
Mr. Brown: From the newspaper. 
Mr. Williams: I am resting my case, Judge Brown. 
Plaintiff rests. 
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page 149 ~ DR. LENOX D. BAKER, 
called as a witness on behalf of the defendant, 
and being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Brown: 
·Q. Will you please state-and talk so these gentlemen can 
hear you-what your name is and what your profession is. 
A. I am Dr. Lenox D. Baker. I am a bone and joint or 
orthopedic surgeon. 
Q. Where do you now practice your profession 1 
A. Durham, North Carolina. 
Q. Do you have any connection with Duke HospitaH 
A. Yes, I am in charg·e of the orthopedic department at 
Duke Hospital. 
Q. Will you tell the jury, briefly, your training and experi-
ence and outline of your educational qualifications. 
A. I am a g·raduate·of the Duke University Medical School, 
received my orthopedic training· under Dr. George Bennett 
at .Tobns Hopkins, Baltimore, Maryland, where I spent four 
years as house officer. I left there in 1937 and came to Duke 
Hospital, where I have been in charge of the orthopedic de-
partment since that time. 
Q. Doctor, did you read a transcript and outline of the 
testimonv of Dr. Kinser and of I>r. Brann taken at the trial 
of this case 1 
Mr. ·wmiams: Taken today, Judge, you mean 1 I would 
like to lmow, before the question is answered, whethei.· it was 
taken today. 
Q. Did you-
'Dhe Court: He could only answer that he read what pur-
ported to be the testimony. 
page 150 r Q. Did you read or have read to you today 
what purported to be a. transcript of the evidence 
given here today by Dr. Kinser on the witness stand, by the 
court reporter, :Mrs. Davis? 
A. I had the shorthand notes read to me of the testimony 
given here today. 
Q. \Vhat time did you get to Danville? 
A. I got to Danville at twenty minutes to two. 
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A. Yes, sir. 
Dr. Lenox D. Baker. 
Q. Had you ever seen me before today? 
A. No. ~ir. 
Q. When was your first connection with this· caseY 
A. I am not sure I could answer that adequately, Mr. 
Brown. I think you called me l\fonclay afternoon of this week 
and asked me if I would testify in this case, and that was 
mv first connection with this case. 
·Q. W us any explanation made to you in regard to the ab-
sence of Dr. Mauck of Hichmoncl Y 
A. When vou called me. vou told me Dr. Mauck was ill 
and could not be here, and t told you I could not say whether 
I would testify until I knew the nature of tbe case, but I 
would see what had b(len transcribed before I would testify. 
and if I thought your side worthy of consideration, I would 
come. 
Q. Did you then g·et sent to you a transcript of the evi-
dence that was purported to have be<m taken-the evidence 
of Dr. Kinser and of Dr. Brann, purported to have been 
taken at some previous trial-a stenographic copy? 
A. Yes, of Dr. Kinser, and I believe there was some testi-
monv of Dr. Pag·e Mauck. 
page 151 }- . Q." And I believe you also read Mrs. Brann 's 
testimony? 
A. I didn't read Mrs. Brann 's so clo~ely. I did read it in 
part, ·but didn't read it as closely as I did the doctors' testi-
mony. 
Q. Will you tell us, first, this-
Mr. Miles: I would like to interpose this objection: If 
Mr. Brown is 2"oing to ask a hypothetical question, don't you 
think he should testify from some purported copy of evi-
dence Y 
The Court: I don't know what ,T udg·e Brown is going to 
ask. 
]\fr. Brown: I think the time to make your objection is 
after I ask the question. 
The Court: I assume ,T ud£?e Brown is simply qualifying 
the witness up to this point. · 
Q. Doc.tor. will you as~ume this hypothetic-al situation: 
That on February 4, 1941, at approximately 11 A. M. the 
plaintiff, who sits over here, who is a young married lady 
of thirty-four years of age at the time, was-- walking along 
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a paved sidewa.lk in front of Vl oolworth 's store on the Main 
Street of this town, and that she fell or slipped on a ridge or 
ribbon of ice on the Ridewalk, and that she was immedia.tely 
taken to an eye specialist, who then sent her to the office of 
an orthopedic surgeon, that surgeon being Dr. Prentice 
Kinser; that Dr. Kinser examined her and found that there 
was a swelling of her lower part of her lroee-below the 
knee joint and probably on and below the patella, and it was 
painful to her and sensitive to the touch, and that he di~onosed 
it as an injury to the fatty part of her knee, or to the bursa; 
assume that they were the injuries that that doctor observed; 
first, I want to ask yon w]mt are the natural and probaible 
consequences of that kind of injury, as a general rule? 
A. About the ·front of the knee there lies, im-
page 152 } mediately below the skin, what we call a prepa· 
tellar bursa. It is a misnomer, in a. w~y, because 
this bursa we Rpeak of lies in front of the patellar tendon. 
An injury to that bursa, which is a sac filled with synovial 
:fluid--that tendon lies below the svnovin and thev secrete a 
viscid fluid which acts a.s a lubricant, just as you have in an 
automobile, to prevent friction-an injury to that bursa will 
~:ive a localized swelling-. If distended, you can palpate the 
edges of it, as you could a small balloon. That is prepatellar 
lmrsitis-houscmaid's knee. Housemaids crawl around on 
their knees and µ:et prepatellar bursitis. There is another 
bursa ; it is c.alled-
Q. Is that on top? 
A. That is behind-
Mr. Williams: If your Honor please, I submit that the 
witness is not answering Judge Brown's question. 
The Court: I think it is proper for the doctor, in givin~ 
an expert opinion, to state the basis on which he forms bis 
opinion. 
A. (Continuing·) I will just state that if that prepatellnt· 
bursa was injured in a fall, we get prepatcllar swelling. An-
ot11er bursa lies bar.k of that. It :is a smaller bursa. It could 
be injured, and you would get pain and freezing' of the knee 
joint. Now I ha.ve read the -previous testimony that has been 
.&.i.ven in this case, and they spoke of blnsitis and spoke of a. 
fat pad. There is also a fnt pad which lies in that same 
region, to fill ·up space. Now that could be damaged by· 
such an injury. Now, of course, I assume the X-tays made 
ther{:) ca.n also ·be considered f 
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page 153 ~ Q. I didn't say you should also assume that 
X-rays were made within a very few days and 
showed no evidence of any fractures and no evidence of any 
diseased bones. The first bursitis around the fa tty part of 
the knee, what sort of injury is that, and how long does that 
last! 
'A. Well, that fatty tissue has an ample blood supply. It 
also has the ability to secrete synovium. If we injure that 
fat pad, I have never seen an injury of tlmt kind without an 
increase of fluid. It weeps, jnst as your eye does, because 
it can't get out in proportion to the amount of fluid secreted. 
Q. Ho,v long does it take for that injury to clea·r up? 
A. Four weeks to six weeks. Tlrnt depends on the co-
operation of the patient and the kind of treatment he has 
had. 
Q. 1· assume that was the bursitis the doctors referred to, 
but assuming· that there was some injury to the other bursa, 
how long does that take to clear up?. 
A. It is my opinion that what Dr. Kinser and what Dr. 
Kyle are ref erring to in the testimony is not the f a.t pad, al-
though in the early part of the testimony it is ref erred to as 
a fat pad. If that is allowed to rest, to cut down the blood 
supply, and later heat is applied, that should subside unless 
it is infected. 
Q. Unless it is infected. What could cause an infection--
would there ordinarily be any infection following some in-
jury to the fat pad which would, itself, cause tenosynovitis f 
.A. There would not be unless the skin was 
page 154 ~ excoriated or there was .some laceration of the 
skin where infection could get in. Ordinarily we 
don't i:;ee such things unless there is a compound fracture. 
Q. Doctor, assume that Mrs. Brann, so long a.s she wears 
a :drdle on her knee-let him see the type of girdle I am 
ref erring to, please. 
:Mr. Williams: Can't he walk over to her and see iU 
(The witness examines the knee-corset worn bv the plain-
~) . 
Q. (Continuing) As I understand, so long as Mrs. Brann 
wears that ~:irdle of that type she haB on 11er knee, that she 
has never fallen. and she does not feel instability of her knee; 
will vou. tell us, please, whether or not that type of girdle 
would give her stability to her knee. 
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A. The ty1:,e bandage which-Mrs. Brann, it is T 
Q. !frs. Brann. 
A. -Which Mrs. Brann is wearing·, iR made out of elastie 
or stockinetting, laced down the front and with two splints 
running- down the front. It gives a patient a feeling of se-
curity, and we use it to prevent swelling, but any such in-
tricate mechanism as the knee, to g:o through rotation and 
act as a hinge Rt the same time, it is impossible to immobilize 
it or stabilize it with snch type brace. As a matter of fact, 
you can't immobilize it ,vithout p:oing to the ankle or foot, 
to stabilize the knee. 
pag·e 155 } Q. Assume that tl1e type of pain that Mrs. 
Brann has be<-m bothered with up until recently, 
and it may be that sl1e is still bothered with pain-I don·'t 
think Dr. Kinser thought ghe was, but assuming tha.t she is, 
and that the pain is a dull, aching pain that feels worse at 
night and worse in damp weather; now will you tell us whether 
that type of pain is the result, or can be the result of art 
injury to the fatty part of yonr knee, or that bursitis we luwe 
ref erred to 1 
A. If the bursa remains swollen and tense-and if it were 
you could palpate it on the outer side; you could palpate that 
fullness; you could feel it with your fingers-if that remaine:1 
tight and the motion was ret.n.rdecl because it was 'too large, 
it mig·ht well account for it, but under the circumstances it 
would be my opinion you could palpate this enlarged bursa. 
Q. You could feel it7 
A. Y cs, and tl1at bursa is eoverecl with synovial tissue-
lias a lining·. If you irritate it, the cells are set up into ac-
tion and · you will get wa t.cr on the knee · or swelling of the 
knee. 
Q. Is that something you could see? 
A. Yes, you could palpate the bursa and see the enlarged 
joint. 
Q. Assuming that the attending physician, Dr. Kinser, 
thou~:ht that orig-inal injury would clear up in six weeks or 
two months, and that tl1ereafter-to be exact, the injury oc-
curred on Februarv 4, and on March 29 she was examined 
bv Dr. Kyle-Dr. Kvle liacl a clinic. in South Boston and saw 
her while he was th"ere. and whon he saw her he found this 
inflammatio'n of the fatty part by a tenosynovitis; 
page 156 ~ and he explainNl it as inflammation of that tendon; 
would you tell UR how long· it takes for that type 
injury to clear up and get well! 
A. During recess of this court a few minutes ago, I had 
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Dr. Kyle's testimony read to me-if not in full, in part-by 
this secretary of the court, if that is this lady's title, and I 
am not sure I know wliat Dr. Kvle is referring· to as tenosvno-
vitis. A tendon passes thro1~gh a fondon ._sheath called a 
svnovial sheath. Now that tendon sheath is nut there to 
lubricate tl1e tendon when the muscle contracts -that tendon. 
Unless my knowledge is lacking, there is no such sheath i11 
front of the knee. The patellar tendon is a statiQnary tendon. 
It iR a tendon that runs from the kneecap to this little knot 
on the tibia or shin bone, and it is a stationary tendon-
has no elastic power, because it lms a solid object above and 
below. The only movement you have here is the movement 
of the skin. Now it mig-ht be that Dr. Kyle, in referring· to 
tenosynovitis, is thinking- of the synovium of the knee joint 
bein~· involved. Under those eircum~tances, you woul<l have 
swelling· of the knee-·water on the knee. 
Q. Is· there any such condition of her knee-could you tell 
that from outside? 
A. If you did ht1ve synovitis-any word with "itis ", like 
ap-pendicitis, tonsillitis, means inflammation-you would ha.ve 
inflammation and swelling·. vVe can always detect swelling 
or thickening of any joint by palpation, or feeling of it with 
vour fingers. 
page 157 ~ ., Q. ,v1i .. at, please~ is the cause, and what is the 
remedy, if anv~ of the wasting away or the atrophy 
of the muscles above and below the lmeef 
.A.. There are a number of tl1ing·s tl1at can cause an atrophy 
of the muscles. 
Q. ·what does atrophy mean¥ 
A. It means shrinkin.!?: in size. "A'' means taking· away 
in tissue and ''hyper'' means enlarging·. 
Q. What causes that? 
A. The commonest thing, of course, is paralysis of some 
kind, but such as this particular case is caused by disuse, if 
it' does exist. It frequentlv doe$n 't exist. If the knee be-
comes swollen, you can mea~ure it. Measurable atrophv 
varies from one side to the ot}1er, but it usually is a sign of 
disuse in sncb instances ns thiR. 
Q. Is that condition remediable by use? 
A. As a rule, the patient goes al1ead and uses the leg and 
ordinarily it builds back up to normal. It is a slow process, 
however. 
Q. Would yon explain to me, please, with reference to this : 
,v11at would cause Mrs. Brann to lose stability of her knee 
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and fall down; could that be attributed to either of these 
two conditions to which we have referred? 
A. Now you mean referring to the cartilage or bursas now! 
Q. I am ref erring to the bursa and this tenosynovitis. 
A. I am going to stick to clearer terms-instead of bursa, 
hypertrophy of the bursa. That would not cause instability, 
but it might be, if the bursa became hypertrophied, you could 
take that bursa, and as the knee goes from f:lexion to extension 
it would ·be pushed down, and yon might pinch that bursa and 
have the nerve cause you to relax. Yon would have that 
tendency, .giving you a suggestive instability of 
page 158 } the knee. That is seen occasionally, and in .my 
experience always follows swelling of the knee, 
because the bursa secretes more fluid. 
Q. In other words, if these falls have bee1i caused by any 
of those previous conditions, it would show a swelling, not 
from the £all, but from the interior condition of the bursa f 
A. You will have to ask that question again. 
Mr. Williams: I object to .Juclge Brown leading the wit-
ness. 
Mr. Brown : Lead him !-I can't catch up with him! 
Q. Assume, when Mrs. Brann has had these falls, that 
there has 1been no inflammation set up in any part of the 
knee that the doctors could see. 
T~e Court: No visible ~w~lling 1 
Q. No visible swelling. 
A. No visible swelling. I think I sa.id I have never seen 
a hypertrophied fat pad which did not also give swelling, 
because of the ·increased amount of synovial :flnid. 
Q. Do I understand, now, that your. answer means there 
would be a. visible swelling1 
A. Yes, sir. 
Q. If it came from those previous conditions? 
A. Yes, sir. 
Q. There has been some sugp:estion hei·e that this lady 
may have had some injury to the semilunar cartilage on the 
inside of her left knee-that is, on the left side of her knee; 
will you tell us, please, about that-what are the ordinary 
consequences of such an injury, when is it dis-: 
page 159 ~ coverable first, how long does it last, and what 
do you do to remedy that condition T 
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A. Such an injury-that is, a tear of the semilunar cartilage 
-it is shapecl like a half-moon; that is the reason it is called 
the semilunar cartilage-a tear of the medial cartilage, as a 
rule, is caused by some sudden deviation of the knee to the 
medial side. This cartilage sits in there like my finger. (Il-
lustrating·) As a rule, the thigh bone coming down on the 
tibia, like this, those two bones coming tog·ether, with 160 
pounds weig·ht, say, you have thousand of pounds,. pressure 
on there, if it catches tha.t cartilage and it gets a twist, like 
this. Now the cartilage is connected to the soft tissues, and 
that pulls the cartilage to the outer part of the knee and it is 
separated like you would tear paper or a straw in two, and 
as a rule that is followed by acute pain, swelling·, and I can't 
say by locking-what I mean is, if that cartilage is loose it 
will get in there and lock it. Those attacks come on sud-
denly; usually with an awkward motion or twist of the body 
-in football, a player will block to the side, or baseball 
players, when they try to turn a bai,e suddenly-and we g·et 
that tear and get acute pain and locking of that joint and 
will get an increase of fluid. 
Q. Can that be easily diagnosed by an expert 01·tbopedic 
surgeon¥ 
A. That would make us sound not so good-I will have to 
Ray no. That is characterized by tenderness, and if it locked 
.out of position you; cannot extend it. The good knee you can 
straighten all the way out. If the cartilage is displaced you 
will have five or ten degrees' lack of extension. 
page 160 ~ Q. ·what is tl1e treatment for a ruptured carti-
lage or a displaced cartilage, and what is the 
usual result of the operation? 
A. Vt e excise that ca rtila!}:e-tha t is, recommend excision, 
a.nd the results are-well, it is one of our most successful op-
erations. We do it to athletes all the time without inter-
fering· with their careers. 
Q. Have you personally had any experience with athletes 
we might know here? 
Objection by 1\fr. Miles. 
The Court: He is testifyinfr from llis experience and ob-
gervation. He may get that from reading or from what he 
l1as seen. It scorns to me the best place to get it is from his 
·own experience, if that experience is sufficient. Of com·se, 
one isolated case wouldn't be sufficient. A number of them 
would justify the expression of an expert opinion. That is 
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the only way I lmow we get any bui}d .. up of opinion, is the 
sum-total of human experience or an individual's experience. 
I think he may tell what he has observed, what he has seen, 
his general observation. 
Q. Go ahead. 
A. I am from a football Mecca-
Mr. Williams: That was before Oregon! 
A. (Continuing·) We operate on ottr athletes, and fre .. 
quently I have had such occasion during this past season to 
operate on boys' knees, and they go rig·ht back on the field. 
It cloesn 't interfere with their careers at all. Frank Corsetti, 
famous short stop, played his best baseball after his knee was 
operated on. Tony Ruffa1 our drop kick, had bis 
page 161 ~ knee operated on as a freshman~. Heinrich of the 
Yankees had his knee operated on, Wllitlow 
Wyatt went back soon after a cartilage operation this past 
season and led the nation as pitcher, 
Q. Now bow long, mmally1 after the accident ate yo11 whle 
to discover that that operation shonld bo performed Y 
A. If these cartilages a re torn on the outer aspect, we have 
some fibrous tissue which will heal.. ,v e can't alwavs teli 
wl1ere the injury is, If the knee can be extended, we· put it 
to rest for ten days or two weliS. Then after that rest; we 
let him try weight on it, to see if that rnrtilage can take care 
of itself. If that athlete has n recurrence, an~ is depending 
on that knee for fame or livelihood, we will usually, after 
the second or third expeiience, advi!i!e excision. 
Q. Getting back down now to this ptoposition, some evi-
dence has been introduced with reftJrencc to an observation 
by one of the physidans--I believe it was Dr. Kinser-that 
after April or about April-this thing happened Februarv 41 
and in April Dr. Kinser noticed ~otne grating of this lady's 
knee; now will you tell tts1 please,. abont that; would that· be 
attributable, in other words, to the tenosynovitis or whatever 
you call it, or any injury to the fatty part of the knee? 
A. A grating of the knee joint-we frequently see hvpo-
chondriac patients who complnin of a grating. That is a 
finding- we find in practicfllly every knee we examine. You 
slide back the femur, and as that patella passes back and 
forth, we usually get a click in any knee. I don't know whether 
Dr. Kinser was ref erring· to the click we get in all knees; or 
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whether he was. ref erring to the snap of a cartilage popped 
out. I think you could feel that in the knee. 
page 162 ~ Q. If it was a cartilage¥ 
A. Yes, sir. 
Q. Can you demonstrate to the jury that clicking on Mrs. 
Davis, usin~· her knee-I expect hers would be better than 
mine. 
A. (Witness demonstrates to jury.) It iR a normal finding·, 
Mr. Brown. 
Q. Now I don't know whether I asked you clearly this ques· 
tion: If a loose cartilage is the cause of instability, what 
would be the symptoms or signs of that to a doctor Y 
A.· It would be that the patient would usually-I would 
say the patient will always, if that is the diagnosis, give the 
history of an initial injury; after tha.t they will give the 
history of two or three weeks' pain or tenderness, and that 
subsides and they go about their business, and in the mean-
time there is a little atrophy, until they again have an exacer-
bation, the knee locks on them and there is swelling, and that 
might repeat itself over a number of years. Such joints 
should be X-rayed. Soll!e' of those will show up in the X-ray. 
You fill the knee with air ancl it shows the cartilage dis-
placed. 
Q. You can tell by putting· air in the knee Y 
A. Air injection of the knee joint, in a great majority of 
cases, gives a pretty t!'Ood idea. I might say that I never 
put air in a knee joint unless I had already diagnosed it. 
Then I could .show her something· objective that she could 
Ree. 
Q. I don't lrnow wl1ether I asked you this question: As-
sume that this lady has not a Rharp, intense pain, but that 
the pain that she suffers-has suffered, is a dnll, aching· pain 
sort of like the toothache, and it is worse in damp 
page 163 ~ weatl1er: ·would that sort of a pain be attribu-
table to an injury to tl1e ca rtilag·e of the knee? 
A. No, unless it had gone over a lorig period of time al}cl 
she had begun to have some arthritis. That is more a sign 
of arthritis than a cartilnge injury. 
Q. One of the doctors said this tenosynovitis mig·bt be 
caused bv some infection? 
A. Weil, if you hac1 what we call a focus, or place acting 
as a feeder, for toxins-any part of the body which didn't 
function correctly. \\7 e frequently look for infected tonsils, 
infected teeth, gastro-intestinal or genito-urinary infection-
that is some urinary infection, or sinus infection. 
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Q. With reference to your experience as to ·nervousness; 
is that usually attributed to a knee injury; does a knee injury 
usually cause nervousness? 
A. No, sir the knee, like· all joints, has a good nerve sup-
ply, but it isn't highly innervated. It doesn't usually cause 
nervousness. 
Q. Assume that the plaintiff had trouble with her kidneys 
some years ago--prO'bably ten or twelve years ago, and since 
that time has had to be cystosc.oped about every six months; 
what is the usual result or effect of that on the nervous sys-
tem or tendency to make a person nervous T , 
A. Well, a cystoscopic examination is one-not always, but 
as a rule, one of the most painful maneuvers we put a patient 
through. There is a tube which runs from the kidney to the 
bladder whieh has a high innervation. It is excruciatingly 
, painful, and when we cystoscope a patient, it is 
pa~e 164} often followed by chills and fever for a night or 
- so, and one of the questions we ask, when a pa-
tient has pain on the side of the abdomen, we frequently ask, 
'' Did it require morphine to alleviate the pain, or pheno-
barbital?" if the patient has spasm in the urethra. Now 
whether it makes a person nervous or not depends on the 
patient's general make-up, but if she is sensitive to pain, I 
would say, yes, highly nervous. 
CROSS EXAMINATION. 
Bv Mr. Williams: 
·o. Now: Doctor, you say you graduated from Duke in 
19377 
A. No, in 1933. I went there to take charge of the ortho-
pedic department in 1937. 
Q. You never have practiced generally Y 
.A. Never have practiced? 
Q. Yes, sir, never have been in private practice T 
A. Yes, sir, I am in private practice. I have my office at 
Duke and teach in t]iat clinic, but I have an office where I see 
private patients. 
Q. Do you know Dr. Kinser? 
A. I have met Dr. Kinser. 
Q. The University of Virginia is considered a pretty good 
medical school, isn't iU 
A. Well, I am in Virginia. . 
Q. I will ask you, are not the medical school of the U ui-
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yersity of Virginia and of Hal"'V'ard consider~d two of the 
best in the conn try 1 
page.165 ~ A. Two of the bestY It would depend on how 
long yon put your list down. If you have just a 
few, just a short list. and you said two of the best, I would 
say no; if you are going to hnve a long list, twenty or thirty, 
I would sav -ves. That if-4 no aspersion. You either have a. 
Grade A or· not. There is no standard after that. 
Q. Virginia is n Grado A schooU 
A. Yes, sir. . 
Q. And do you know Dr. Kinscr's reputation as an ortho ... 
pedic specialist f 
.A. I know Dr. Kinser came here about two years ago. I 
met him at the beach. I have corresponded with him. 
Q. You know Dr. Kyle of Lynchburg? 
A. I know he is recognized as an orthopedic specialist. 
Q. He is one of the autboritieR Y 
A. I would ha'1e to limit that. 
~ Howf · 
A. I would have to ask, authority on what 1 
Q. Authority on orthopedics T 
A. Dr. Kyle has a good reputation. He has passed the re-
quirements in orthopedics for admi.ssion to the American--
Q. You do happen to know Dr. KinserT 
A. I said I did. 
Q. How old are you, Doctor Y 
A. I am thirtv-nine. 
Q. You have ~ever examined this Indy? 
A. I have never examined her, no. 
:page 166 ~ ·Q. You have never treated her? 
A. No. 
Q. I believe you got here at a quarter of twoV 
A. Twentv to two. 
Q. And you were back at the co11rthouse at twenty..,:five 
minutes past two? · 
A. I don't know, sir .. 
Q. Of course you arranged for a fee for coming up ]1ere 
todav? 
A.~ No. sir. 
Q. You expect to get a fee, cl.on 't yon Y 
A. If I can get it. 
Q. You expect to send n bill for your services here today f 
A. I don't usually have to send reputable people a bill. 
They usually pay tl1em. 
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WALTER CHRISTIANSON, 
called as a witness ow behalf of the clef enda11t, and being first 
duly sworn, testi:fi.ed as follows : 
DIRECT EXAMINATION. 
Bv l\fr. Garrett : 
.. Q. Please tell the jury wl1at your name is. 
A. vValter Christianson. 
Q. What do you do, Walter! 
A. I am an employee of the news department of the Bee 
and Register. 
Q. Does the Register Publishing Company keep a thermom-
eter outside the building out here on Union Street? 
A. Yes, sir. 
page 167 } Q. T 1ell us how far the Register 1building is, ap-
proximately, from Vl oolworth's store f . 
A. ·wen, my guess, roughly, to the closest corner would.be 
a.round 100 to 125 feet, and possibly 200 or 225 feet to the 
furthest corner on the Main Street corner. 
Q. From your building to Main Street you estimate wo~ld 
be just about how far 7 
A. From there to Main Street 7 
Q. Yes, just approximately. 
A. My estimate, just roughly, would be 250 feet. 
Q. Mr. Christianson, do you have anything to do with keep-
ing the records-tl1a t is, taking the readings from the ther-
mometer which is outside the building there 7 
A. Those readings are taken four times daily, and I take 
them during· the daylight hours-take them at seven in the 
morning and two in the afternoon. Someone else takes them 
at night. 
Q. Ha.ve you got the Bee for February 4, 1941, with you 1 
A. Yes. 
Q. Will you take that Bee and tell us what the temperatura 
was on February 4, 1941.? 
Mr. vVilliams: It seems to us it should be the rec.ord 
he took, not what is published in the newspaper. 
The Court: It depends on how it got into the Bee. Who 
gives that to the Bee? 
·witness: vVell, I simply go out and look out .:md look 
at the thermometer and make a copy on the typewriter and 
send it to the printers. . 
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page 168} Q. Tell us what the temperatures were on Feb-
ruary 4; tell us what the temperature was that 
morning? 
A. w·en, according to this, at seven o'clock, twenty-nine 
and clear. 
Q. What was it at two P. M. Y 
A. At two P. M., it shows here, forty-four clear. 
CROSS EXAMINATION. 
By Mr. Williams: 
. Q.· Now, Mr. Christianson, how long have you been living in 
Danville! 
A. All my life. 
Q. And you have been a reporter on the paper how longt 
· A. Twentv-four vears. 
Q. And you worir up and down tl1e street, getting news? 
A. Yes. 
Q. Where is the coldest spot in Danville on a cold day Y 
A. Well, officially-I don't believe I could say officially. 
Q. As a person, where would you say the coldest place is, 
as a reporter 7 · 
A. Well, that downtown section-I would say Union Street 
around the Masonic Temple. 
Q. Around Union a.nd Main. That thermometer is on the 
front of the Re~ister buildin~;? 
A. On the Union Street side, on the front. 
Q. On the Union Street side, and it is sheltered across the 
street bv buildings across· the street Y 
A. Tli~re are buildings across the street. 
Q. And you have got it, also, in a glass case Y 
A. It is in a glass case. 
page 16'9 ~ RE-DIRECT EXAMINATION. 
Bv Mr. Garrett: 
·Q. Mr. Williams said that thermometer was encased in 
glass; it is a standard thermometer that tells what the tem-
perature really is, isn't it? 
A. It is reputedly a standard thermometer. 
RE-CROSS EXAMINATION. 
Bv Mr. Williams : 
· Q. You g·o out there at seven o'clock and copy the reading 
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on the typewriter and hand. it to someone else; you can't 
swear that tbat is the reading you took on that dayY 
A .... All I can do is go by what is in the paper, that that is 
the piece I typed. 
Q. The Bee comes out late in the afternoon t 
A. That is right.. · 
Q. You don't know whether the reading you took could 
have been lost and somebody guessed at itf 
A. That is not usually a guess. If it is lost, it is gotten 
again. ' 
Q. What I am getting at, you don't do like the United 
States Government-have a regular place to put your read-
ings down and keep it f . ,, 
A. Oh, no: we don't keep a. record of that. 
Mr. Williams: Can we agr~e-t believe it has already been 
stated that thirty-two is the freezing point. 
page 170 ~ R. H. BABB 
recalled as a witness on behalf of the deiendant, 
testified as follows: · 
DIRECT EXAMINATION .. 
Bv Mr. Brown: 
-Q. Will you plea.se state when was the :first time-
Mr. Miles: We would like to see what that letter is. 
Mr. Brown: I am not introducing that letter yet. He has 
the right to look at it to refresh his memory as to the date. 
Q. Will you please state the first time that demand was 
made on your company for ii1juries alleg·ed by 1\frs. Brann, 
and bv whom! 
A. Made on Mareh 5, l.941, by Carter & Williams, signed 
by (S) Hugh T:. Williams. 
Q. March 5, 1941. ·what did you do with the original let-
ter? 
A. The original letter was mailed to my district office. 
Q. Do you have a. copy of the letter! 
A. Yes, sir. 
Mr. Brown : We off er this in evidence. 
Mr. Williams: Let's see that. If vour Honor please-
The Court: Let me see it. .. 
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Mr: Williams: Ordinarily I woulcln 't object to it, but l 
don't see what that has got to do with this proposition. 
Mr; Brown: I merelv want to show the date on which the 
claim was made. u 
Mr. Williams: I withdraw my objections to the letter if 
Judge Brown wants to put it in. 
Q. Will you read that to the jury, and mark it 
page 171 ~ Exhibit A . 
.A. (Reads) ' 
EXHIBIT A 
March 5, 1941 
F. W. vVoolworth Company 
Danville, Virginia 
Dear Sir: 
Our firm has been employed by Mrs. Brann of South Bos-
ton, Virginia, to prosecute her claim for damages against 
your firm for injuries sustained by her through the negli-
gence of you and your employeos on the 4th day of February, 
1941, the particulars of some being fully known to you. Be-
fore bringing a lawsuit we are followin~ our usual custom 
of writine; to inquire whether there is a possibility of a settle-
ment witnout the intervention of a lawsuit with its attendant 
additional expense, etc. 
I am sending this letter in duplicate aR I assume, of course, 
that you would desire to send a copy of same to your insur-
ance carrier. 
Very truly yours, 
CARTER & WILLIAMS 
By (S) HUGH T. WILLIAMS 
Q. Did you send that letter to your defendant's agentf 
A. Yes, sir, sent it to our Atlanta office. 
Q. Now was tl1at the first claim that you had about any 
damages on account of this 1 
A. Yes, it was the first time I knew who was injured. That 
was exactly twenty-eight days after the injury happened. I 
received it on the 29th day. 
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Gray Bagley. 
page 172 }- CROSS EXAMIN~J\.TION. 
By Mr. Williams : 
Q. You didn't come to see us about it? 
A. Yes, sir, eame twice and was turned away. 
Q. "What do you mean, turned away! 
A. Nobody would see me. 
Q. Come back there-yon have made a statement there-
isn't this a fact, that you came there-
Mr. Brown: We object to that. 
Mr. Williams: I don't think the witness-
Tl1e Court: The Court will say that the witness' reply 
barn 't got anything to do with the case. I don't thiDk your 
question was germane. ,vhether he came there, whether he 
was kicked out, or whether he was treated very politely, has 
got nothing to1 do with Mrs. Brann 's case. 
GR.AY BAGLEY, 
called as a witness on behalf of the def enclant, and being fi.rst 
duly sworn, testified as follows: · 
DIRECT EXAMINATiION. 
By :Mr. Brown: . 
Q. Will you please look at the record in this suit and state 
to the jury the date on which the notice of motion for judg-
ment was returned to the Clerk's Office of this court. 
A. It was filed in the Clerk's Office on ]\fay 17, 1941. 
Q. ·what date does the re(!ord show it was served on the 
statutory agent of the vVoolworth Company in Richmond 1 
A. May 16, 1941. 
Q. Now will you please look at the record in the Clerk's 
Office, or rather, bring your memorandum book about the 
witnesses so vou can testifv as to this Court. 
page 173 ~ A. Covering :M:ay 17-somewhere around tliaU 
A. No, no,-this term right now. 
A. (Witness brings memorandum book.) 
Q. l\fr. Bag·ley, will you look and see whether M:r. Walter 
Christianson, the gentleman· who testified a fe,v minutes ago, 
was summonsed here by the plaintiff as a witness, to appear 
h~re and testify for the plaintiff at this term, and also by 
the defendant Y . 
A. Yes, sir, a memorandum that l1e was summonsed as a 
I ' 
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witness for the plaintiff, filed in our office on February 5, 
for Walter Christianson among other witnesses. 
Mr. Williams: Who did he say those were summonsed by i 
·witness: By the plaintiff. 
Q. Was Officer Brincefield also su.mnrnnecl for the plaintiff 1 
A. Yes, sir, vV. C. Brincefield. 
1 
Mr. Williams: What hns that got to do with iU 
Mr. Brown: I just don't want to be put in the position of-
Mr. Williams: He is just a repetition of what-the other 
witness said. 
CROSS EXAMINATION. 
By Mr. Miles: 
Q. Mr. Bagley, didn't the defendant also summon Mr. 
Brincefield 7 
Mr. Brown: Yes, he said that. 
Q. He is here available. The defendant also summoned 
Mr. Christianson Y 
A. Yes, sir. 
Mr. Williams: Mr. Brown also summoned Mr. Watkins 1 
Witness: Yes, sir. 
page 174 } RE-DIRECT EXAMINATION. 
Bv Mr. Brown: 
.. Q. l\fr. Bagley, will you look back ~t the October term of 
court and see whether the plaintiff summoned either Mr. Wat-
kins or Mr. Christianson, and whether they were not then 
summonsed for the defendanU 
Mr. Williams: If your Honor pl~ase, what in the world 
hai:; that got to do with iti 
The Court: I don't sec the point of any of it, unless some 
witness associated with one of the parties is not used; then 
T think the inference might arise that his testimonv might 
have been unfavorable, where he rs employed or related. 
A. W. C. Brincefield was summoned for the plaintiff. 
0 
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Q. I am talking about Mr. Watkins or Mr. Christianson-
whether they were summonsed by the plaintiff. 
l\tir. "'Williams : I don't see any use takip.g up time.. 
didn't summons Mr. Watkins before. 
Mr. Brown: Nor Mr. Cht·istianson? 
Mr. Miles: Or Mr. ,Tones or Mr .. Brown! 
~Ir. Williams: Or Mr. Smith! 






recalled by the plaintiff for further cross examination testi-
fied as follows : 
CROSS EXAMINATION~ 
Bv Mr. Williams: 
.. Q. Before he summonsed the colored boy who washed the 
windows, didn't he? 
A. What is the name, 
Q. Look there at the last witness. 
Mr. Brown: Ye~ we summonsed him again today, if you 
want him .. 
Plaintiff rests. 
page 175 } Mr. Brown : If your Honor please, we would 
like to take up a matter with the Court in Cham· 
hers. 
(In chambers.) 
:M:r. Brown: Now, if your Honor pleas~, w~ want to de· 
mur to tl1e evidence in this case, and we tender this demurrer. 
Now here are the !trouncls of the demurrer. 
rl,he Court: Well, we needn't concern ourselves about that, 
because you have g·ot to sttbmit the question. of damages to 
the jury anyway~ 
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page 176 ~ February 12, 1942 .. 
OBJ.ECTIONS A.ND EXCEPTIONS TO LNSTRUCTIONS .. 
The Court: The plaintiff objects to the giving, of Instruc-
tion D on the ground that there is no evidence before the 
jury showing, or. tending to show, that plaintiff failed to 
avail herself of any means which would have, or will, im-
prove her condition or mitigate her damages, and excepted 
to the giving· of. said instruction over its objection. 
Mr. Brown: The defendant excepts to this language in 
Instruction C, '' not to exceed the sum of $20,000.00, the 
amount. claimed in the notice of motion for judgment", upon 
the ground that this language unduly directs attention to the 
claim of the plaintiff set out in the pleadings, whereas the 
recovery should be based solely on the evidence and the 
Court's instructions. 
page 177 }- The foregoing eyi.dence on behlaf of Luise Tuck 
Brann, Plaintiff, and F. W. Woolworth Com-
pany, Defendant, is identified as all of the evidence taken 
on behalf of said parties, which is incorporated·m and made 
a part of the defendant's demurrer to the evidence inter-
posed in thi~ case. 
Dated at Danville, Virginia, March 25, 1942. 
HENRY C. LEIGH, Judge. 
page 178 ~ EXHIBIT ''A''. 
March 5, 1941 
F. W. Woolworth Company 
Danville, Virginia 
Dear Sir: 
Our firm has been employed by Mrs. Brann of South Bos-
ton, Virginia, to prosecute her claim for damages against 
your firm for injuries sustained by her throug·h the neg·li-
gence of you and your employees on the 4th day of Febru-
ary, 1941, the particulars of same being fully known to you. 
Before bringing a lawsuit we are following our usual cus-
tom of writing to inquire whether there is a. possibility of a 
settlement without the intervention of a lawsuit with its at-
tendant additional expense, etc. . 
I am sending this letter in duplicate as I assume, of course, 
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that you would desire to send a copy of same to yCJur insur-
ance carrier. 
Very truly yours, 
C.A.R.TE.R & WILLIAMS 
By (S) HUGH T. WILLIAMS. 
page 179} OPINION ON THE DEMURRER TO THE 
EVIDENCE. 
I have carefully perused the testimony introduced at the 
sooond trial of this case. There is no material difference be-
tween it and that offered on the first trial. The conclusions 
expressed by me in a written opinion on the motion to set 
aside the jury's verdict rendered on the first trial, have also 
been re-weighed and I am still of the opinion the views there 
set forth are correct as to the merits of the case. Therefore, 
the demurrer will be overruled, and judgment entered for 
the amount .of the jury's verdict ascertained subject to the 
demurrer to the evidence. 
I would like to be advised whether the defendant desires 
the judgment suspended. 
Respectfully, 
HENRY C. LEIGH, Judge. 
3/25/42. 
page 180 } And now, on this day, to-wit: 
Corporation Court of Danville on Saturday the 28th day 
of March in the year A. D. 1942, being the day and year first 
herein mentioned. 
This day came again the parties by their attorneys and 
thereupon a transcript of the evidence in this case, both that 
adduced on behalf of the plaintiff and that adduced on be-
half of the defendant, was filed, properly identified and made 
a part of the record and thereupon the defendant's demurrer 
to the plaintiff's evidence being argued it seems to the Court 
for the reasons set forth in the written opinion of the Court 
delivered when the judgment for the plaintiff on the first 
trial was set aside, that the evidence on this the second trial 
of the case is sufficient in law to maintain the issue on the 
part of the plaintiff, therefore, it is considered by the Court 
that the plaintiff recover against the defendant the sum of 
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Thirty-five Hund.red Dollars {$3,500.00) the damages as-
sessed by the jury in their verdict rendered subject to the 
Court's decision on the defendant's· demurrer to the evi-
dence, with interest thereon to be computed at the rate of 
six per centum per annum from date until paid, and also 
plaintiff's costs by her in this behalf expended. 
To which action of the Court in overruling defendant's de-
murrer to the evidence and in refusing to enter 
page 181 ~ final judgment thereon in favor of the defendant 
and in entering up judgment on. said verdict 
against it, the said defendant by counsel excepts. . 
And the said defendant intimating to the Court its inten-
tion to apply to the Supreme Court of Appeals of Virginia 
for a writ of error· and supersedeas to the judgment afore-
said, it is ordered that the same be suspended for Ninety 
Days upon the said defendant or someone for it executing 
before the Clerk of this Court bond with approved security 
in the penalty of Forty-five Hundred Dollars ($4,500.00) pay-
able and conditioned according to law. In lieu of a sus-
pending bond provided for under #6388 of the Virgi~ia Code 
the defendant may furnish an appeal bond containing all of 
the conditions prescribed in #6351 of the Code of Virginia. 
Either bond may be filed on or before Wednesday, April 8, 
1942. 
page 182 ~ NOTICE OF EXCEPTIONS, ETC. 
To E. Walton Brown, Esquire, and Earle Garrett, Esquire, 
of Brown & Garrett, Attorneys for F. W. Woolworth Com-
pany, Incorporated: 
Please take notice that on the 14th day of May, 1942, at 
10 :00 o'clock A. M., or as soon thereafter as I may be heard 
by counsel, at the courtroom of the Corporation Court of 
Danville, Virginia, the undersigned will present to the Hon-
orable Henry C. µeigh, Judge of said court who presided over 
the trial of the above stvled cause in said court on October 
21, 1941, a stenog·raphic report of the testimony, instruc-
tions, exceptions aud other incidents of the trial in said cause 
to be authenticated and verified bv him. 
The undersig-ned will, at the same time and place, request 
the Clerk of said Court to make up and deliver to her coun-
sel a transcript of the record in said cause for the purpose 
of presentin~ the same with a petition to the Supreme Court 
of Appeals for a writ of error therein. 
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Giv:en under my hand this 13th day ·of May, 1942. 
LUIS-E TUCK BRANN, 
By Counsel 
CARTER & WILLIAMS, ConnseL 
By WALDO G. MILES. 
Legal and timely service of the above notice is hereby ac-
cepted this 13th day of May, 1942. 
BROWN & GARRETT, 
By E. "WALTON BROWiN, 
Counsel for F. W. Woolworth Company, Inc. 
page 183 r In the Corporation Court of Danville, Virginia. 
Luise Tuck Brann 
v. 
F. W. Woolworth Company, Incorporated, a corporation do-
mesticated in and doing busines~ in the State of Virginia. 
RECORD. 
Stenographic report of the testimony together with the 
motions, objections and exceptions on the part of the respec-
tive parties, the action of the court in respect thereto, the 
instructions offered, granted, amended and refused, and the 
exceptions thereto, and other incidents in the trial of the 
case of Luise Tuck Brann v. F. W. Woolworth ·Company, In-
-0orporated, tried at Danville, Virginia, on October 21, 1941, 
before Honorable Henry C. Leigh, and a jury, in the Cor-
poration Court of Danville, Virginia. 
Present: Hugh T. Williams, Esquire, and Waldo G. Milest 
Esquire, of Carter & Williams, Counsel for the plaintiff. 
E. Walton Brown, Esquire, and FJ.Rrle Garrett, Esquire, of 
Brown & Garrett, Counsel for the def enda.nt. 
page 184 r Index. 
page 185 ~ In the Corporation Court of Danville, Virginia. 
Luise Tuck ,Brann 
v. 
F. Yv. Woolworth Company, Inc., a corporation domesticated 
in and doing. business in the State o:f Virginia. 
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Dr. W. E. Dicke1·son. 
Before The Hon. H. C. Leigh and a Jury. 
Danville, Virginia, October 21, 1941. 
Appearances: Hugh T. Williams, Esq., and Waldo G. 
Miles, Esq., of Carter & Williams, Danville, Virginia, for the 
plaintiff. E. Walton Brown, Esq., and Earle Garrett, Esq., 
of Brown & Garrett, Danville, Virginia, for the defendant. 
EUNICE H. DAVIS 
Shorthand Reporter 
209 Randolph Avenue 
Danville, Va. 
Telephone 1120 
page 186 ~ DR. W. E. DICKERSON", 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams : 
Q. Dr. Dickerson, I believe you are a physician, but you 
specialize in eye, ear, nose, and throat? 
A. Yes, sir. 
~- Do you recall that on the 4th day of February, 1941, 
Mrs. Brann, the plaintiff here, was brought to your office? 
A. Yes, sir. 
Q. Now when she was brought there, Doctor, what did you 
:find-what were your :findings in examining· her? 
A. She had sustained an injury to her knee-I don't re-
call which one. She had some swelling, and it was painful. 
Q. And what did you do 7 
A. I called Dr. Kinser on the 'phone to see if he was in his 
office, and I carried her right on down to him, because he 
does that kind of work. 
Q. And Dr. -Prentice Kinser is a recognized orthopedic 
specialist here? 
A. Yes, sir. 
Q. In the same building as yo·ur office? 
A. Yes, sir. 
Q. I assume that since that time you have not seen Mrs. 
Brann professionally? 
A. No, sir. 
(No questions by counsel for defendant.) 
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page 187 r W. F. BRINCEFIELD, 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATIOiN. 
By Mr. ·Williams: 
Q. Your initials are W. C. 7 
A. W. F. 
Q. Mr. Brincefield, you are a police officer in the City of 
Danvillef 
A. Yes, sir. 
Q. And on the 4th day of February of this year I believe 
you were patrolling somewhere near the corner of Main and 
Union Street. in the City of Danville? 
A. Yes, sir. 
Q. Now at that time, Mr. Brincefield, did you see Mrs. 
Brann, the plaintiff here, sustain a fall there near Wool-
worth's 1 
A. Yes, sir. 
Q. Did Mr. Mays and you go over to investigate it, 
A. After the accident occurred, I met up with Mr. Mays 
and talked with him about it, and told him that a· lady had 
fallen down there and asked him did he think it was neces-
sary to make a report. I looked for the lady and I couldn't 
find her. I didn't make a formal report of it, booause I 
couldn't find the lady. · 
Q. Did you go there to investigate to make a report if you 
found it necessary? 
A. Yes, sir. 
Q. Tell the jury what you found. 
A. I was across the street near King·off's, at a 45 degree 
angle across there on the corner. I saw the ladies coming 
down the street and one of them slipped and fell, and I went 
across the street as fast as I could. Traffic was coming 
down, and I couldn't run on account of the traffic. I got 
over there and some other lady had picked her up. She was 
standing up, and I asked her did it hurt her much. 
page 188 ~ They started walking off and went across the 
· street into Patterson's, and at that time I turned 
and went into Woolworth's and saw the manager, Mr. Babb, 
standing near the front and told him there was some ice out 
there-evidently water had come from the windows, and he 
got some salt and poured it on there. 
Q. Wlrnre did the ice start from there? Now as you come 
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out of that store, now the lobby of Woolworth's place is 
downgrade toward the sidewalk, isn't it? 
A. Yes, sir. 
Q. Now as you come out of the store, there is a wide win-
dow on each side, is there not? 
A. Yes, sir. 
Q. Now was that ice on the upper side or lower side of 
the store! 
A. If that is the sidewalk here, and the store here-
Q. No, this is the sidewalk here, (illustrating with pencil 
boxes) so the jury is looking at the sidewalk. 
A. If this is the store, the lower _side near Union Street, 
along in about this position from the window there was a 
streak of ice that run out kinda in that shape there, headed 
out from the window and down the street. 
Q. How many of those little streaks were there Y 
A. Oh, there was probably two or three little strips there, 
and this little part of the window near the entrance of the 
door-the sidewalk and entrance of the store is on an incline, 
like, and there was two or three little strips of ice entering 
into the store and dreening out like that. Mr. Babb immedi-
ately put some salt on it when I told him. 
Q. The color of the sidewalk there is kinda brownish, is it 
noU 
· .A.. I would say dark grayish-the regular color of the 
sidewalk, like all the rest of the sidewalks. 
page 189 ~ Q. I understand there were three down here 
and two up here! 
A. Well, now, I won't say how many there was there. 
There was one a little longer than the ,other one, and prob-
ably the other one shorter. The strips of ice seemed to be 
about an inch wide. 
Q. Mr. Brincefield, did you take the little lady to Dr. Dick-
erson's of :£ice Y 
A. No, _I did not. 
CROSS EXAl\UNATION. 
By Mr. Brown: 
Q. Mr. Brincefield, Mr. Williams didn't bring- o~t clearly 
to mv mind exactly the location of these little ribbons of ice 
to which you referred. ~ow as I understand, did you ac-
tually see the lady before she fell, or did you just notice · 
there was a commotion over there and-
.A.. Well, I actually saw the lady while she was down. I 
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don't know what attracted my attention, but I actually saw 
the lady while she was down and some other lady was help-
ing her up. 
Q. But you didn't actually see her slip and fall, yourself,-
you saw her while she was down? 
A. That is about right. 
Q. And went over to see if you could be of any assistance f 
A. Yes, sir. 
Q. Did you say anything- to the lady? 
A. I asked her if she was hurt, and she said her knee was 
hurt. I don't recall whether I asked her her name or not. 
If she had stayed there, I would have gotten her name and 
address. I believe I did hear her say she lived in South Bos ... 
ton. 
Q. Did you look at the ice at that time! 
A. Yes, sir. 
pag·e 190 ~ Q. Did you ask her whether she fell on that 
ice? 
.A. I don't know whether I asked her·or someone else asked 
her. Something was said about it by somebody-that .it 
didn't look like enough ice to fall on, and the lady said she 
did fall on it, so I went in the store. 
Q. Did the. streaks of ice start at the huilding, or where 
did they start with reference to the front of the store Y 
A. vVell, of course I didn't take any measurement, but it 
seems that the ice started just a few inches from the build-
ing, and then of course coming right from the building-the 
window. · 
Q. Did you examine to see whether or not, or look at it 
carefully enough to see whether there there was any ice up 
ag·ainst the building and whether it was continuou~, or did 
the ice start at the building Y 
A. No, sir, wasn't any ice on the building or marble. It 
was just on the sidewalk and leading up against the build-
ing. 
Q. How far would you say it started from the building? 
A. Well, just guessing· at it, I would say about six inches. 
Q. One of the strips, -you say, was longer than the other 
one? 
A. Yes, sir. 
Q. Can you recall about how long the longest strip was? 
A. Well, the longest strip, I imagine, was about three or 
four feet. 
Q. Three or four feet? 
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A. Yes, sir. 
Q. Did it cross all the way across the sidewalk: to the curb! 
A. No, sir, it headed out from the building a little bit, an4, 
then down the sidewalk. 
Q. Headed out from the building and then paralleled the 
building toward Union 1 
A. Yes, sir. 
page 191 ~ Q. And that was about three feet long? 
A. Yes, sir. 
Q. How long was the shorter oneY 
A. About eighteen inches-something like that. 
Q. Did the shorter one start about the same distance a~ 
the longer one did Y 
A. It all looked about the same. The wind was blowing 
right hard that morning, and it seemed that dried up the 
window. 
Q. Whatever the explanation was, it wasn't up against 
the building Y 
A. No, wasn't up against the building. 
Q. What I am trying to get at, bow long was this shorter 
streak? 
A. I really don't know-probably twelve or eighteen 
inches. · 
Q. -Now how far apart were those strips of ice t 
A. From the best I remember, they were about-they 
started at different angles from the building; one started like 
this, and the other one started about like that. (Illustrat-
ing.) 
Q. But I don't get clearly in mind how far they were 
apart. 
A. Oh, I imagine eighteen or twenty inches. 
Q. A person could hardly step on both of them at the same 
time? 
A. No, couldn't step on both at the same time. 
Q. Did you ascertain whether she slipped on that little 
strip of ice? 
A. I ·don't recall that I asked her. I recall the !adv did 
say she slipped on the ice. . .. 
Q. What about the weather that morning! 
A. I don't know about the temperature, but I know the 
wind was blowing brisk at that corner; but I did notice ice 
wasu 't freezing at other places up and down the 
page 192 ~ street. 
Q. Were you, in fact, surprised to see ice when 
you got over there Y 
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A. I really was, because ice wasn't at any other place in 
the street. I think I mentioned it to Mr. Babb, because there 
was water out in the street, and that wasn't frozen. 
Q. If you had seen those little strips of ice that morning, 
would you have thought that anybody would have slipped on 
that ice? 
A. No, sir, I really wouldn't. 
Q. Yon say the width wasn't approximately over an inch ·y 
A. I expect that is about right. I described it at the time 
as about like my fing·er. · 
Q. Was it a ridge of ice like your finger, or was it just a 
thin coating of icef 
A. I didn't examine it that good, Judge, but seems like 
some water had run down and frozen, but whether it was 
piled up-it couldn't have been much of a ridge. 
Q. Just a thin coating of ice on the sidewalk? 
A. Yes, sir. 
Q. Did you go around on the Union Street side of the build-
ing to see if there was any ice 1 
A. Wasn't any around there. , 
Q. Was there any on the other side of their building f 
A. This ice I described coming· into the entrance, prob-
ably some of that had run out on the sidewalk and gotten to 
it, but most of it was in the entrance. 
Q. "What was the appearance of that in the entrance to 
the store? 
A. About the same as the other. 
Q. How far apart were those strips? 
A. Well, ten or twelve inches, something like that. They 
were all about alike. 
Q. Do you think there were a couple there, or did you say 
three? 
A. Well, two or three. 
page 193 ~ Q. Do you recall whether there were two or 
three on the sidewalk in front of the building 
where the lady fell f 
A. I couldn't say whether it was three or not, or whether 
it was two; I know there was more than one. Qne was very 
short. 
Q. If · there bad,. been three, would they have been close 
enough tog·ether for a person to step on more than one at 
the same time? 
A. No, sir, because I examined it. It did seem kinda funny 
to me that anybody would fall on that little streak, but I saw 
a lady fall the other day on a grape peeling. · 
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Q. Probably high heeled shoes or little heels, that hits 
something, and they may slip 0? 
.A. Yes, sir. 
Q. Did I understand you to ·say that Mrs. Brann was com-
ing down Main Street Y 
A. Seemingly, yes, sir. They were facing down the street. 
Q. Was there anybody with her at the time Y 
A. I believe there was three ladies. · There were three 
ladies there_:_one was helping her up-standing along the 
sidewalk. 
Q. Were many people on the sidewalk that morning? 
A. Not so very many. 
Q. How wide is that sidewalk, approximately, in front of 
the storeY 
A. Ten feet, I imagine. 
Q. And it slopes gradually from the store to the street, 
and then down to the corner of Main and Union T 
A. Yes, sir. 
Q. Was it a clear day, do you remember¥ 
A. Yes, sir. 
page 194 ~ RE-DIRECT JEXAMIN.A.TION. 
By Mr. Williams: 
Q. You say they put salt on it Y 
A. Yes, sir. 
Q. What was the purpose of that f 
A. To loosen up the ice. 
W. H. 1\f.AYS, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows : 
DIRECT EX.A.!ITN .A.TION. 
"By Mr. Williams : 
Q. Mr. Mays, were you the traffic lieutenant on the 4th 
day of February of this yearf 
A. Yes, sir. . 
Q. And I believe Mr. Brincefield was working under you Y 
A. Yes, sir. 
Q. Now did you make an investigation of an accident suf-
fered by the plaintiff here, Mrs. Brann, on the 4th day of 
February, 1941, in front of ·w oolworth 's store f 
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A. I didn't especially make any investigation other than 
I went up to the corner and Mr. Brincefield stated some lady 
had slipped on some ice and fell there. 
Q. Did you, as lieutenant, examine the place Y 
A. I did, yes, sir. · 
Q. I wish you would tell the gentlemen of the jury what 
, you found, as best vou can. 
page 195 ~ A. Well, apparentiy some water had drained 
· down from the windows of Woolworth's there 
and run down a distance on the sidewalk and froze there. 
Q. How long were the places there where the ice had 
frozen? 
A. Oh, I judge ten or twelve feet. 
Q. Ten or twelve feet? 
A. Yes, sir. 
Q. And how many strips of ice were there! 
A. Seemed to be two or three streaks of it. 
' Q. What happened to that ice Y 
it. 
A. A little later I noticed somebody had put some salt on 
Q. Did the salt extend ten or twelve feet down the street f 
A. Yes, sir. 
Q. You were lieutenant in charge of it? 
A. Yes, sir. 
Q. Did you talk to Mrs. Brann? 
A. No, I didn't talk to anybody about it. 
Q. And you went there for the purposes of making an in. 
vestigation? 
·A. Yes, sir. 
Q. Now, Mr. Mays, what sort of day was that-I mean by 
that, had it been raining, and was there any ice in the street? 
A. No, there wasn't any ice in the street-that is, from 
anv rain. It was cold that morning. 
Q. A person walking down the street wouldn't see any ice 
on the street Y 
A. I don't think so. It ·wasn't raining. 
Q. Was it a cold day? 
A. Yes, sir, it was. 
page 196 r Q. How cold was it, .Mr. Mays? 
A. I couldn't say. I remember it was cold. 
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CROSS EX.A.MIN.A.TION. 
By Mr. Brown: 
Q. Mr. Mays, did you make any official report of this ac-
cident? 
A. I did not. Mr. Brincefield, that was the reason he called 
my attention to it, to ask whether he should make a report 
or not. I advised him to make a report of it to headquarters. 
Q. You left that detail to him T 
A. Yes, sir~ 
Q. You made a casual examination after the thing was 
over? 
A. Yes, sir, just walked over and looked at it. 
Q. Did you walk around on the Union Street side to see 
whether there was auv water or ice on that sidewalk! 
A. No, sir. .. 
Q. Now you say your recollection is that these streaks-
that there were two or three of them, and they were ten or 
twelve feet long? 
A. My best judgment is ten or twelve feet, because they 
came diagonally across the sidewalk and down .. 
Q. Both of them about the same length f 
A. I really couldn't say. 
Q. You dicln 't impress your mind with the details-you are 
just giving your best recollection Y 
A. No, just my best recollection. 
Q. Did you look up at the upper part of the store to see 
whether there was any ice up there Y 
A. No, Mr. Brincefield said that was where the 
pag·e 197 ~ lady fell. 
Q. Did you go into the entrance of the store Y 
A. I did not, no, sir. 
Q. You did notf 
A. No, sir. 
MRS. R. S. BARBOUR, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams: . 
Q. I believe you are Mrs. R. S. Barbour? 
A. Yes. 
Q. And your home is in South Boston Y 
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A. ·Yes. 
Q. M:rs. Barbour, do you know Mrs. Brann 7 
A. Yes. 
Q. How long have you known her Y 
A. About nine years. 
Q. Now prior to February, 1941,-you had known her prior. 
to that date! 
· A. Yes. 
Q .. Now I want you to tell the jury whether or not, pr!or 
to that time, that Mrs. Brann was able to attend to her so01al, 
religious, and civic duties. 
A. She was. 
Q. Was she active in the life of South Boston t . 
A. Yes, she was. 
· Q. Did you ever hear her complain of any sort of trouble 
prior to that time Y 
A. No. 
Q. Now, :Mrs. Barbour, did you come to Danville with Mrs. 
Brann on that morningY 
A. Yes. 
page 198 ~ Q. What sort of day was H with reference to 
coldt 
A. It was cold. It was clear, but it was cold. 
Q. It was a clear, cold dayY 
A. Yes. 
Q. Who came to Danville with Mrs. Brann Y 
A. She drove the car-brought both her little girls, and 
l\frs. Glasscock came with her, and I came. 
Q. Did Mrs. Shorter come with her Y 
A. Yes. 
Q. That is Mrs. Buck Shorter? 
A. Yes. 
Q. Now were you with Mrs. Brann when she had this fall! 
A. Yes. 
Q. Now which way were you all coming-were you com-
ing down the street 7 
A. Going down the street. 
Q. Well, now, did you see Mrs. Brann fall! 
A. I saw her. I was right with her-was walking right 
by her when she fell. I heard her make this gasp-
Q. After she fell, did you all look there to see wl1at sbe . 
I1ad fall en on Y 
A. Yes, I am sure we discussed it-ice. . 
. Q. Now what did you find there in front of that place that 
caused her to fall? 
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A. Just a stream of water that had frozen into ice. 
Q. How long was that ice 7 
A. It ran along under the window, all the way along. 
Q. How long was it, to the best of your estimation-of 
course you didn't measur~ iU 
page 199 r A. Well, I don't know how long the window is, 
but I should say from there to there. (Indicat-
ing.) 
Q. From what point to what point-from the back of the 
jury box to here? 
A. Yes. 
Q. Would you ,say that is somewhere from ten to twelve 
feet? 
A. Yes, I guess so. 
Q. Before you got there, was there anything on the street 
..:._r mean by that, had there been any rain or snow or ice to 
put you all on notice of any ice there? 
A. Not a thing. 
Q. Now after Mrs. Brann fell, what did you all do with 
her-where did you take her? 
A. Well, she couldn't walk right at first, and I helped her 
down the street to Leggett 's, and she almost fainted in there, 
and she drank a Coca-Cola and then I took her to Dr. Dick-
erson's, and he called Dr. Kinser and carried her down there 
himself. 
Q. Since that day, :Mrs. Barbour, have you seen Mrs. Brann· 
frequently Y 
A. Yes. 
Q. Has she been able to do any of the things-attend to 
any of her social affairs or drive her car, as she did before f 
A. No. 
Q. Has it come to your attention when you have been in 
her company that her knee would give way and she would 
fall 7 
A. She has fallen several times. 
Q. She has fallen several times. Was this ice that you 
Hpeak of-describe exactly where it was; I believe you say 
it was in .front of Woolworth's; where did the ice run-what 
part of the store? . 
page 200 r A. Well, it was in front of the lower window, 
and it looked as if it had run down-there is a 
little hill there. We went back, and it had been scraped up 
and something white bad been put on there. It had not frozen 
inside Woolworth's. There was some water in there, as you 
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g·o in, but outside it had frozen. There were several streams 
out there. 
CROSS EX AJ\UNATION. 
By Mr. Brown: . 
Q. Mrs. Barbour, I assume you ladies were coming to Dan-
ville to do some shopping? 
A. We were. 
Q. I assume that was your purpose f 
A. It was my purpose. 
Q. Did anybody have any different purpose Y 
A. Mrs. Shorter comes to Danville to work. 
Q. Do you recall what time it -was when you arrived in 
DanvilleY 
A. I imagine around ten o'clock that morning. 
Q. Where did you park your car f 
A. I didn't park the car. Mrs. Brann parked it in the 
parking lot. 
Q. You mean the old Post Office lot Y 
A. I don't know-I think so. 
Q. Well, did she park it off Main Street Y You got back 
with :Mrs. Brann when the accident happened; did you stay 
with her from the time she parked the car T 
A. Yes. 
Q. Now where did she park the cart 
A. I don't know exactly. 
page 201 } The Court: Was it across from Herman's? 
Witness: I think that is where she parked., in 
the parking lot. 
Q. Where had you been after you parked the cart 
A. Over in Herman's and different places. 
Q. You shopped in Herman>sr 
A. Yes. 
Q. You stayed in Herman's how long? 
l1. I don't know. 
Q. I was trying to g·et some estimate of when this hap-
pened. 
A. I am sure it happened after eleven o'clock, because we 
were to meet Mrs. Glasscock at twelve, and we were walk-
ing- on down the street, for lunch. 
Q. Your idea is it was about 11 :20, because you were to 
meet this lady where? 
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.A •. Going to meet her for lunch. 
Q .. Going to meet her where Y 
A. At Tom's, I think. I don't know where, exactly, we 
were going to meet her. 
Q. You were on which side of Mrs. Brann Y 
A. I was on the outside. 
Q. You were on the outside; she was nearer the building, 
then? 
A. Yes. 
Q. Was anybody else walking with you Y 
A. Barbara was walking right along behind us. 
Q. No one else was beside you T 
A. No, just two of us tog·etber. 
Q. Did you see the ice before yon got to it? 
A. No, I didn't see it until she fell. 
page 202 ~ Q. Didn't see it at all! 
A. No. 
Q. Yet it was there approximately in :front of you ten or 
twelve f eeU 
A. I didn't hear you. 
Q. I understood you to tell the jury that it extended for 
ten or twelve feet along the sidewalk Y 
A. It was running along the edge of the building, yes. 
Q. Did it run out towards the ourbY 
.A. No, ran right along beside the building. 
Q. How far from the building? . 
.A. It wasn't very far from the building-about six inches. 
Q. Somewhere about six inches; do you have any mental 
picture of it?" 
.A. Close to· the building. 
Q. How would a person walk that close to the building! 
.A. It was crowded and cold. 
Q. It was crowded f 
A. Yes, the streets were crowded. 
Q. Mrs. Barbour, do I understand from you that Mrs. 
Brann has been unable to perform any of her social, domes-
tic, or civic duties since she was hurt? 
.A. No; she cannot perform some of them-not all of them. 
Q. Well, this happened, I understand, on February 4Y 
.A. Yes. 
Q. Are you more or less intima.te with Mrs. Brann T 
A. I am a friend of hers. 
page -203 ~ Q. A good friend-you· see her'sociallyT 
A. Yes. 
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Q. And you mean from February 4 up until now, Mrs. 
Barbour, you haven't seen her at parties and haven't seen 
her out at social functions? 
A. Yes, I have seen her out. She doesn't dance, and can't 
drive a car. · 
Q. Doesn't dr-ive a car and can't dance Y 
A. Can't dance, on account of her knee, and can't drive a 
car. Those are two things she cannot do. 
Q. She does walk around Y . 
A. Very little. She walks, yes, a little with a support on 
her knee. 
Q. In all these months-does she entertain any? 
A. Yes. 
Q. In all these months, haven't you been to her house to 
some parties? 
A. Yes. 
Q. She is there, up and about and entertaining her guests Y 
A. Yes. 
Q. And doing the usual things as a hostess does under 
those circumstances T 
A. Not as much as she used· to. 
Q. Did she stay in South Boston all summer? 
A. No. 
Q. Where did she spend the summer, or any part of itY 
A. I went to the beach for two weeks. 
Q. I don't mean about what you did; what I want to find 
out about is Mrs. Brann. 
A. Yes, she went to the beach. 
page 204 ~ Q. She went to the beach with you? 
A. Yes. 
0. And you all stayed at th_e bear.h two weeks Y 
A. Yes. · 
Q. Where did you stay at the beach? 
A. Sandy Point. 
Q. Did she go swimming? 
A. Very little. We weren't at an ordinary beach. We were 
at a private beach. 
0. Well, they go swimming at a private beach the same 
as thev do at other beaches, don't theyf 
A. Yes. 
Q. Did you all go to the Surf Club or night clubs Y 
A. No. 
Q. Did you all do any dancing? 
A. No. 
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Q. Did you have anybody else with you-what about the 
children? 
A. All the children. 
Q. And you all spent those two weeks at the beach f 
A. Yes. 
Q. You all drove down? 
A. I drove my car. 
Q. Mrs. Brann was not able to drive a car; you drove your 
car? 
A. Yes. 
page 205 ~ Q. ·what other activities is Mrs. Brann en-
gaged in; is she a member of the church Y 
A. Yes. 
Q. Does she go to church Y 
A. Yes. 
Q. And what other civic and religious duties does she 
havef 
A. She works for other civic organizations, such as the Red 
Cross, which hasn't come up this year yet. 
Q. I want you to tell the jury how much her activities have 
been curtailed by reason of this fall Y 
A. Quite a bit, because she has to have somebody take her 
everywhere. 
Q. She can't dance and can't driv:e a car? 
A. No. 
. Q. Where have you seen her fall? 
A. I saw her fall in my church last Saturday morning. 
Q. Up until this time she had been, I understood Mr. Wil-
liams to say, a healthy, vigorous, robust woman; is that 
right? 
A. Yes. 
Q. You have never known her to be sick? 
A. She was an ordinary healthy person-has always been 
able to go anywhere or do anything. 
RE-DIRECT EXAl\ITNATION. 
By 1\fr. Williams: 
Q. Now Judge Brown talked about you all going to the 
beach; her husband, Dr. Brann, is a physician? 
A. Yes. 
Q. He was with you at the beach f 
A. He was. 
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page 206 } Q. And he was carrying out the treatment pre-
scribed by the orthopedic specialist all the time 
you all were at the beach? 
A. Yes. 
Q. I will ask you if one of the reasons for going to the 
beach was the nervousness of Mrs. Brann? 
A. It was, for the sunshine. 
BARBARA BR.ANN, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows~ 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Your name is Barbara Brann, is it not 7 
A. Yes, sir. 
Q. And this is your mother f 
A. Yes, sir. 
Q. How old are you, Barbara! 
A. Twelve. 
Q. Twelve; and do you go to school? 
A. Yes, sir. 
Q. Were you with your mother the day she got hurt? 
A. Yes, sir. 
Q. After your mama g·ot hurt, did you see the ice there on 
the sidewalk? 
A. Yes, sir. 
Q. How long· did that ice look to you after you saw iU-
how long· a place ?-from you to where? · 
A. From me a little bit further than that desk. 
Q. A little bit further than this desk? 
page 207 ~ A. Yes, sir. 
Q. Now after mother fell, did you go with her 
up to the doctor's office? 
A. Yes, sir. 
Q. Now what difference lm:ve yon seen in your mother since 
the day she fell than before? 
A. Well, she is nervous. 
Q. Nervous; can sbe drive an automobile? 
A. No, sir. 
Q. Have you seen her knee give way when she walks 1 
A. Yes, sir. 
Q. And what happens when it gives way? 
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A. She just falls down. . 
Q. Just falls down; have you seen that happen often Y 
A. I have been with her three or four times when that hap-
pened. 
Q. You have been with her on three or four occasions when 
that happened. Does mother take yon out with her as mueh 
.as she used to Y 
A. No, sir. 
Q. Does she read to yon as much as she used to Y 
A. No, sir. 
Q. She is a di:ff erent mama! 
A. Yes, sir. 
(No questions by counsel for defendant.) 
page 208 ~ MRS. vV. 0. GLASSCOCK, 
called as a witness on behalf .of the plaintiff, and 
being first duly sworn, testified as follows: 
DIRECT E.XAMINATION. 
By Mr. Williams: · 
Q. Mrs. Glasscock, where do you liveY 
A. In South Boston, Virginia. 
Q. I believe you came up on the day Mrs. Brann was in-
jured with her, but were not with her when she fell? 
A. No, I was not. 
Q. After she fell and you were told about it, did you go 
up there and examine the place Y 
A. Yes, I did. 
Q. Tell the jury exactly what you f onnd. 
A. Well, when I went up there, there were two little streams 
of water about this wide (indicating). You could see wheTe 
they had been running down there. They had scraped it up 
and put some salt or sawdust on it-had scraped it up. 
Q. From the store and clown by the window, how far did 
they extend Y 
A. Well, I should say the length of the windows. 
Q. Then length of the windows 1 
A. Right straight down the lengtl1 of the windows. 
Q. Did you know Mrs. Brann prior to this accident Y . 
A. Yes, sir. 
Q. Prior to this accident, what was Mrs. Brann 's physical 
condition and attitude toward life generally! 
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A. Very good. She was very active-able to get around 
and do everything. 
Q. Happy and healthy 1 
A. Ha.ppy and healthy. 
page 209 r Q. Since this accident what has been her con-
dition T 
A. Well, I think she has been a lot more nervous, and 
seems to suffer a lot with her knee and he in pain quite a bit. 
Q. Does she drive her car any more since this accident? 
.A. No, she hasn't driven since the day of the accident. 
CROSS liJXAMIN.A.TION. 
Ry Mr. Brown: 
Q. Mrs. Glasscock, I would like to ask yon this question, 
please ma 'am. You say you did go back to the scene of the 
accident? 
A. Yes, sir. 
Q. -Mrs. Brann had been hurt. At that time, had she 
been to the doctor's office? 
A. Yes, sir. 
Q. And had yon had lunch at that time, 
A. No, sir, I was to meet her and have lunch. 
Q. And you say that you saw there were two little stream~ 
of water? 
A. Where the water bad been running-
Q. You mean you saw where there had been two little 
streams of wa.ter f 
.A.. Yes, sir. 
Q. How wide were theyY 
A . .A.bout that wide. (Indicating) 
Q. W11at do you mean by that-how wide would you say 
that was1 
A. Well, over an inch. 
Q. Over an inch? 
A. Over an inch wide. 
Q. And how far were those streams located from the store 
itself, as you saw it? 
A. You mean from the door the. water was running out 1 
Q. How far were those little streaks tlmt indi-
page 210 } cat.ed where water had been from the store f 
A. I would say they were, like this is the win-
dow, about as far over as this is. (Indicating·) 
Q . .Approximately twelve, fourteen, sixteen inches t 
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A. Something like thnt. 
Q. Did they. parallel the store, or did they go across to-
ward the curb! 
A. Paralleled the store. 
Q. How close were those streams together? 
A. Oh, just glancing at them, I would say maybe :five inches. 
They were about that far apart. (Inclfoating) 
Q. You saw where two streams of water had been, about 
five inches apart? 
A. Yes, sir, about that far. 
Q. Both paralleling the window? 
A. Yes. 
Q. How far was the furthest point from the window that 
there was a mark on the sidewalk Y 
Mr. Williams: You mean how long did the streaks run, 
Judge? 
1\fr. Brown: I didn't ask her that. 
A. You mean how far wa.s the stream from the window? 
Q. Yes, the· furthest point of the stream from the window. 
A. Well, I noticed the stream was coming out from the 
side and around the window. It was coming out from that 
~ig window and around. 
Q. Coming out from a big door 1 
. A. It was coming out from where they were washing win-
dows. 
Q. V..7 ere they washing windows when they got there? 
A. They were washing windows when it happened. 
Q. I understood you were not there when it happened 7 
· A. No, but I was there afterwards. 
page 211 ~ Q. I understood yon to say it came from the 
entrance? 
A. You could see whore the water camo around, like that. 
Q. But were they washing windows when you were there °l 
A. No. · . 
Q. •But there was indication of it from t.he entrance of the 
store down to the corner? 
A. Yes, yon could see the stream-two streams. 
Q. Two streams, and you speak of them as stream~ 6l 
A. Yes. They had been scraped when I was there. · 
Q. Scraped-how could you tellY 
A. You could see where they had been ·scraped. 
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Q. How could you tell! 
A. Roughness, where they hnd been scrapecl. 
Q. Did you see any indication of anything haying been put 
on them? 
A. It was either sawdm,t or salt; it was something white. 
I couldn't tell you just what it was. 
Q. Something white. Mrs. Glasscock, have Mrs. Brann 's 
social activities been ve1·y limited since this thing happened f 
A. 'They have. 
Q. She hasn't attended any parties 1 
A. She hasn't been able to do anything like that at all. 
Q. ·She hasn't entertained at all, herself! 
A. She has had g-uests, but hasn't been a.ble to do much. 
Q. Didn't the newspapers carry an account of a big party 
she had some time ago f 
A. She had that, but she had plenty of help. She had a lot 
of servants and plenty of help, and she had nothing to do 
about entertaining. 
page 212 }- Q. You mean she wasn't presenU 
A. She was. 
Q. And directed the activities i 
A. Yes, but not anything that would harm her knee. She 
had servants. 
Q. Her nerves were all rig·ht that night! 
.A. Well, not as g·oocl as they have been. 
Q. As a matter of fact, except for driving an automobile, 
she has done everything she did beforeY 
A. She has been g·oin.g out with her friends, but not any· 
thing strenuous that would hurt her knee. 
Q. Did she go to the beach this summed 
A. Yes. 
Q. Did you go with themT 
A. Yes. 
Q. You did? 
A. Yes. I didn't go with them, but I was there the last 
three days. She had on a bathing suit, and would. sit on the 
beach. 
Q. Didn't do any swimming? 
A. No. 
Q. Any paddling, even? 
A. Not that I saw. 
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RE-DIRECrr EXAMINATION. 
Bv Mr. Williams: 
··Q. Her husband is a physician? 
A. Yes, sir. · 
Q. And her husband was at the beach with herf 
A. Yes, sir. 
page 213 ~ DR. W. C. BR.ANN, 
· called as a witnesA on behalf of the plaintiff, and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Williams: 
·o. You are Dr. W. C. Brannf 
A. Yes, sir. 
Q. And I believe this is Mrs. Brann, your wife 1 
·A. It is. 
Q. Doctor~ where did you receive your education ·t 
A. I have my academic degree from the J}niversity of Rich-
mond, and my medical degree from the University of Vir-
ginia., 1927. 
Q. In other words, you took your medicine at the Univer-
sity of Virginia? 
A. Yes, sir. . 
Q. How long have you been practicing medicine in South 
Boston? 
A. Since October 30, 1929. 
Q. Now, Doctor, prior to this injury to M:rs. Brann, I wish 
you would tell the jury whether or not that your wife was 
healthy and able to attend to her normal duties, etc.? 
A. ·well, my wife has always bean perfectly healthy, with 
one exception. She has had some trouble with her right kid-
ney. Other than that, except for when she bas to have a 
day's treatment for that, she has been able to attend to her 
social activities, housework, etc. 
Q. How many children do you have f 
A. Two. 
Q. The little girl twelve, and how old is the other one? 
A. Thirteen. 
page 214 } Q. Thirteen. Doctor, since this injurv to vour 
wife, have you been with her constantly, anci do-
ing what you could to alleviate her suffering, etc.? 
A. I have. 
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Q. She has been treated more bv Dr. Prentice Kinser of 
Danville, I believe; he bas been th~e bone specialist treating 
her? 
A. She has been under the care of Dr. Kinser. Two oth(\r 
physicians have seen her, but under his permission. He has 
been her physician. 
Q. In addition to Dr. Kinser, Dr. Bernard Kyle of Lynch-
burg· also saw your wife¥ 
A. Yes, sir. 
Mr. ,villiams: Now, if your Honor p1e1.se, [ had Dr. Kyle 
summonsed. I have a note from his secretary saying he is 
ill. 
:Mr. Brown: I understood he was going to be here. Have 
you got a report from him t 
Mr. ·w"illiams: Yes, I will show you that. 
Q. Hn.vc you got Dr. Kyle's report? 
A. Yes. 
l\fr. Williams: Do vou want him to read that¥ 
l\fr. B1.-own: No. fwould like to see it. 
l\fr. "Williams: No, sir! I will try my case like I want to. 
Q. Now, Dr. Brann, since that accident, I want you to tell 
the jury as a physician hnve you tried to help your wife fol-
low out the instructions iaid down by the orthopedie sur-
~eons? 
A. I have tried to assist her, and of course she has dorn~ 
practically everything they have told her. Dr. Kinser told 
her to come back to see him once a week, which she has done 
practically every week since E,ebruary. 
page 215 ~ Q. I wish ycrn would give the jury the history 
of her case from the time of her injury down to 
date, with reference to manifestations of that injury. 
A. You mean other than medical? 
Q. Yes, sir. . 
A. vY ell, the thing· I hnve noticed, she has been so mucl1 
more nervous-in fact, before she wasn't nervous at all. 
S.ince then she has been extremely nervous. Even though 
she tries to hide it, she 0omplains of pain almost every day. 
I hear practically all t11e time that her knee is hurting. I 
have had her to wake me up at night. vVhen I ask what is 
the matter, she says her knee is hurting. I notice the chil-
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dren---she doesn't look affor them like she used to, about get-
ting them off to school. They have to do that themselves, 
due to her nervousness. 
(~. What has been her history, with reference to her knee 
giving way? 
A. A number of times she has told me it does-1navbe 
twenty times-crumple up like a jeJly roll. I have seen lwr 
fall. On one occ2.sion she fell clown fifteen steps-concrete 
steps-toppled all the way. If she doesn't have somethin~ b 
hold to, she is a.bsolute ly conscious of it. If she is walking 
across a street where there is any traffic or danger, if she is 
holding· to you, she pulls back; if you arc holding her-:-take 
hold of her arm, you almost hnve to drag her, because sbo is 
afraid that knee is gofog- to crumple tip on her. 
Q. There ha.s been some testimony that your wife has bcon 
to the beach; did yo1;1 g·o down there¥ 
A. To the beach? 
Q. Yes, sir. 
page 216 ~ A. Oh, yes, we went to a little private beach. We 
' rented a little private cottage.. I don't know 
whether you would call it "beach"; it is on the Potomac 
River. 
Q. Did you think it would benefit your wife1 
A. Well, I thought it might. It was more my vacation, for 
my benefit and rest, and the whole family went with me. 
Q. Did you ~ay she carried out the inst:ructions of t.be 
orthopedic surgeons t 
A. I did. . 
Q. w·hat did the doctors prescribe with reference to <msts 
and things of that sort Y 
A. Well, when she first saw Dr. Kinser, he immobilized 
her knee by a bandage support, sent her home--· ,as I recall, 
it was the early part of the week-and asked her to return 
in a certain length of! time. I think it was Saturday she came 
hack, and I came with her to see him, and at this time he r.;aid 
definitely that it should be immobilized, and he suggested 
puttin2· on a cast. · 
Q. ·what sort of cast was thatf 
A. It was a plaster cast, down from. here to her ankle. 
Q. When you say "immobilized'', that was to -·-
A. To keep her knee from moving. 
Q. To keep her knee from moving. Now, Doctor, in your 
professi0n as a physician, is that an uncomfortable process--
to have a cast immobilize the knee? 
A. It is particularly uncomfortable. 
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Q. How long was she kept in that plaster cast? 
.l\.. She was kept in that plaster cast for two weeks. 
Q. Two weeks. . 
A. '.l:wo weeks, after which the leg was immobilized again 
by bandaged splints. 
pag·e 217 ~ Q. Now after they broke up this cast and put 
her in these splints, how long did they keep her 
in splints1 
A. Well, she was reporting to Dr. Kinser, he says approxi-
matelv once a week, which she did. Sometimes she couldn't 
make ''it on that date, but approximately once a week, and he 
advised her to keep those bandaged splints on whenever she 
was in danger, driving or doing· any extra walking, or dang·cr 
of falling·, and she has worn those things ever since. 
Q. Doctor, what do you call this thing· she has tm now? 
A. I presume they call that a knee corset. I think that is 
what it-is. 
l~. I will· ask you this, Doctor, as a physician and from 
your observation of your wife, so far as you have seen, have 
you seen any improvement! 
A. I saw some improvement about the first two weeks, be-
cause then she could hard"fy get around at all, but since the 
first two weeks I haven't noticed any improveme_nt at all. 
Her leg has continued to stay atrophied-smaller than the 
other one. Day before yesterday-I believe it was Saturday 
-· yes, Saturday-it g·ave way with her. 
Q. Doctor, I want to talk to you about the knee joint as a 
phvsician. .A knee joint, as I understand it,-what clo you 
call that 1 Is that a ball anrl socket joint? What do you call 
that kind of joint? 
A. ·well, it is an axis joint. 
Q. It is an axis joint f 
A. The other fellows can tell You better than I can. 
Q. "\Vhat is wider the knee cap? 
A. Well, right under the knee cap there is fluid which op-
erates that from two bones nbove and below. 
Q. Is there not a cartilage under there? 
A. There is a cartilaire on each side of the knee. 
Q. Doctor, where there is an mJury to the 
page 218 ~ cartilage or rupture of the cartilage, will an 
X-ray show that? 
A. It ,,,ill not. 
Q. It will not¥ 
A. As a rule, it does not show it at all. 
Q. Judge Brown has talked something about a big party 
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you had at your house; whose idea was that, to have that 
partyf . 
A. Tihe Festival pre,~ident, Frank Lacy. 
Q. "\Veil, now, at that time did ::Mrs. Brann take any sort 
of active part in it? 
A. Only as a hostess of the house. 
Q. Did you have plenty of servants there to do all the 
work? 
A. About seven or eight, I expect. It is a more or less of 
a yearly thing that goes with the ]"'estival; someone gives 
those parties with the Tobacco Festival each year. It just 
happened to be our time to have it. 
Q. Did Mrs. Brann do anything at that time Y 
A. Not that I know of. "\Ve had plenty of servants. 
·cROSS E-XAMIN.A.TION .. 
By Mr. Brown: 
Q. Dr. Brann, Dr. Kyle is a personal friend of yours, as 
well as a physician? 
A. Not particularly a personal friend. He is a good friend 
of mine. I have known him ever since I have been in South 
Boston. I have only known him professionally. I have never 
~)een to his home. 
Q. Did he take the X-rays f 
A. Yes .. 
page 219 ~ Q. Have you got the X-rays¥ 
A. No. 
Q. Did he report to you that there was no indication of · 
any fracture of the bone or an~ disease of the bone Y 
A. Well, no-well, yes, he did say there was no fracture 
or disease, but he definitely did Bay it was an injured knee. 
Q. He said what? 
A. He said she had a definitely injured knee, with atrophy 
or shrinking away. 
Q. I beg your pardon, but I didn't ask you that. When 
did you find he wasn't going to be llereY 
A. I didn't know it until I got here this morning. 
Q. When did he see her Y 
A. March 28, I believe. 
Q. Sir? 
A. March 28, 1941. 
Q. March 28, 1941-saw her in South Boston Y 
A. Yes, sir. 
Q. Is that the only time he has seen her¥ 
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A. No, he has seen her once since. 
Q. Where? 
.A.. In Lynchburg. She went up there especially to see him 
at the request of Dr. Kinser. 
page 220 } MRS. LOUISE SHOR'rE~ 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: 
DIREC'r EXAMINATION. 
By Mr. Williams: . 
Q. You are Mrs. Louise Shorter 7 
A. That is right. 
Q. And I believe that your husband is hi business in South 
Boston? · 
A. He is not; he works. for his uncle there. 
· Q. ·But prior to goin~ down there, you all lived here in 
Danville, and you are the daughter of Mr. W. R. Mitchell, 
deceased? · 
A. That is right. 
Q. Mrs. Shorter, did you come up here on February 4 with 
Mrs. Brann¥ 
A. Yes\ I came up with her. 
Q. And I believe you went over to the store and were not 
with Mrs. Brann when she fell! 
A. That is right. 
Q. Now prior to that day, were you right well acquainted 
with Mrs. BrannT 
A. I think so. 
Q. Prior to that injury, what w~s her condition, with ref-
erence to her abi}ity to mingle with the younger set there in 
South Boston and do-
.A.. Very much, and of course she was always driving and 
since then she hasn't been able to do any driving·, and since 
then she has been extremelv nervous. 
. Q. Have you seen a marked difference in her since that 
day? 
A. Yes, sir. 
(No questions by counsel for defendant.) 
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page 221 ~ DR. PRENTICE KINSER, 
called as a witness on behalf of the plaintiff, and 
being· first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. "\Villiams: 
·Q. You are Dr. Prentice Kinser, ancl I believe that you are 
the only orthopedic specialist located in Danville, are you 
not, Doctor Y 
A. Yes, sir. 
Q. Now, Doctor, I wish ·you would tell the jury something 
about your qualifications-that is to say, where did you re-
ceive vour education Y 
A. i graduated from-
Mr. Brown: We will admit his qualifications. 
Mr. Williams: That is all right; I want the jury to have 
the benefit of it. 
A. (Continuing)-From Vanderbilt in 1932, and I went to 
the University of Virginia in '32 and spent two years on 
general surgery, and tl1en finished three years' orthopedic 
residency, f ollo,ved by a year of instruction as an assistant 
instructor, and then a professorship for three years. 
Q. I didn't catch that-you had a professorship where? 
A. University of Virginia. 
Q. You mean by that you taught students! 
A. Yes, sir. 
Q. How long have vou been located in Danville? 
A. I cmne here in September, 1940. 
Q. Prior to February, 1941, did you have any sort of per-
sonal acquaintance with Mrs. Brann Y 
A. No, sir, I did not. 
Q. Had you known her husband, Dr. Brann! 
A. No, I did not. 
page 222 ~ Q. So ·when Mrs. Brann was brought to vour 
office; yon knew ·nothing about her or her con.nee-. 
tions? 
A. No, sir. 
Q. Now, Dr. Kinser, I wish you would give the jury, in 
your own way, in yonr own worrls,-you have been trea.ting 
Mrs. Brann constantlv since that time Y 
A. YeF;~ sir, I have.·· 
Q. I wish you wquld tell the. jury the whole progress-
what you started out to do~ everything down to date. 
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A. Mrs~ Brann first came to see me in the :first part of. Feb. 
ruary, approximately :fifteen or twenty minutes after she had 
fallen on and injured her left knee. She was assisted into 
the office by Dr.-I forget the gentleman who was there, and 
there was a lady with her, and she could not walk unassistetl 
at that time, and on examination of .. the left knee she was fotmd 
to have some swelling there in :front of the knee and acute 
tenderness over the joint. 
Mr. Brown: Talk a little louder, please. 
Witness : I have got a little cold. · · 
A. (Continuing) .A.cute tenderness on the inner side over 
the cartilage and fat pad. It was swollen in· that region and 
very tender. Any motion of the knee was painful. The liga-
ments of the joint ·were normal. · I couldn't find anything 
wrong with the ligaments-outer ligamen_ts or ligaments on 
the inner side of the joint, so I thought at that time she had 
.an injury to tl1e fat pad, to the bursa-that is the fat pad, so 
I put it t1p with the usual treatment, a flannel 
page 223} wrap, and advised rest and also advised an X-ray. 
She was returned to the office with it no better. 
Dr. Branll! was with her at that time and had the X-rays, and 
they were entirely negative. You couldn't see anythin,g- from 
the X-rays, but she still had swelling, still had pain, still had 
tenderness over the fat pad and the cartilage there, so I gave 
her some heat on the knee in the form of infra red and mas-
saged it, and I told Dr. Brann then I thought it advisable fo1· 
her to go in a cast, which ca.~t should be worn ten days or 
two weeks. He pref erred a Plastex cast, which was put 
on, and she wore that until about March 1, and the knee 
was still painful. It still looked likP to me like bursitis, so 
I put llh cc. of 1 %' novocaine in the bursa, the fat pad, and 
it gave some relief, and I re-applied a flannel wrap, with a 
lJiece of rubber on each side of the joint to give some pres-
sure, extending- from here to here, so she could not work tbat 
joint, to give it as much rest as she could. She continued 
to wear that type of support and came to the office once a 
week and received infra. red diathermy to the joint. All 
along during· this interval she complained-she said wl1en 
she had the support on, the knee felt fairly stable, and shr soon 
as it was off, the knee would give away and she would fall 
down, and she had obvious signs of having fallen every time 
she came in-bruised places on her knee and on her leg. So 
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those symptoms continued along like that-pain, tenderness 
and instability of the knee joint-that is, pain in front of the 
knee-until up in April, and at that time sh_e began to com-
plain of pain and tenderness np above the knee joint, up 
above where it\ had ·been localized, and she had definite symp-
toms of grating on motion of the knee, and this was also 
associated with quite a bit of atrophy of the thigh muscles 
and c..t:tlf. 
pag·e 224 ~ Q. What is atrophy! 
A. Decrease in size. . 
Q. You mean wasting awayf 
A. Wasting· away of the muscles, and at tl1at time I put her 
on exercises, and pnt on an elastic knee support to give lier 
stability of the knee joint, and she has continued to have the 
symptoms. She is very little better. If she takes the knee 
support off, she will fall; if she has the knee support on, she 
can get un and around. I have treated this lady-I thought 
all along she had rather a minor or trivial injury to the knee, 
the pre-patellar pad, bnt with this prolongation of the symp-
toms, I belie~e, if it continues, I would advise exploring the 
knee and seeing about that cartilage. 
Q. ·what is the purpose of the cartilage underneath the 
knee capt 
A. The cartilage is not underneath tbe knee cap; it is be-
neath the tibia. It forms a pad there and it gives stability 
of the knee joint. 
Q. And you have come to the.~ point where yon feel that an 
operation is the only thing whereby you can find out what 
is the matter T 
A. It is beginning to look like it, becanse I have handled 
this woman-lady--excnse me-from February 4. The last 
time I saw her to treat her was October 11. She was in the 
office this morning and I checked it again. 
Q. With the experiences outlined, Doctor, would that neces-
sitate pain on the part of this ladyf · 
.A,. The excision of the cartilage f 
Q. Yes. 
A. Yes, in a post-operative joint yon have a certain amount 
of pain. 
page 225 ~ Q. And of course, after you got in there, you 
couldn't give any assurances of success? 
A. No, but they usually are successful if it has to be done. 
Q. Now an operation, you think, would help the situation? 
A. Well, here is the _thing you run into on that: If she 
has got a loose cartilage floating out into the joint, i.t will. 
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If the cartilage is normal, she will probably continue to have 
symptoms-have pain. 
Q. And that would bl~ permanent! 
A. Yes. 
Q. And there would be no way to tell that until the opera-
tion! 
A. That is right. 
CROSS EXAl\HNA TION. 
By Mr. Brown: 
Q. Doctor 1 sometimes do you run a.cross ladies of a . more 
or le8s nervous temperament who, wl1en something happens 
to them, rather let it prey on their minds and rather magnify 
the situation t 
A.. Yes, sir, we do that. 
Q. I understood you to say that the way the thing appeared 
to you, it was a minor, trivial injury to the knee, •but tha.t she 
did not apparently improve,. and that she still comphdns of 
pain, and that the last complaint was above the knee? 
A. And instability. 
Q. Instability of the knee Y 
A. Falling down. 
page 226 r · Q. Now you spoke of some . shrinkage in the 
muscles from atrophy; that is due to non-use of 
it, is it not Y 
A. Well, she is usin~ her leg all the time. . 
Q. Well, that is clue to non-use-that is what causes it 1 
A. You usually see that in injuries of the joint. Yon ha Ye 
atrophy above and atrophy below the site of the injury. 
Q. That condition, however, is remedied by using it-that 
is the purpose of exercises Y 
A.. To increase the amount of use that she can give it. 
Q. Now you say tbese operations, if one should be pe1·-
f ormed, are usually successful? 
A. Usuallv successful. 
Q. I didn;t understand what you said about if you founrl 
there was no loose cnrtilage in her knee-as I understand, 
your opinion is that is what the present cause is 7 
A. Was that my opinion? 
Q. Is it your opinion nowf 
A. That is my impression, Rince she hasn't improved in 
the last six or seven months. She has remained stationary, 
so far as physical condition .is conc~rned. 
Q. And you think the cause is a loose cartilage in the knee f 
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A. A loose cartilage. 
Q. That condition has been apparent how longf 
A. She has had the same physical findings from the be-
ginning. . 
Q. How long have you been able to determme she was not 
improving? 
page 227 ~ A. Arouncl in April. I saw then we were in 
a chronic thing and were going to have to put 
on a support. 
Q. E:'rom April until now it l1as remained the same? 
A. Yes. 
· Q. Have you advised her to have an operation up to the 
present time 7 
A. No, I have not. 
Q. T-herefore it is not .your opinion that it should have 
been performed Y 
A. I should certainly advise it-the exploration of that 
joint. 
Q. But you haven't advised iU 
A. No, I haven't advised it. 
Q. You said that the operation is usually successful; you 
then added if you should make ·an exploration-you do that 
under an anesthetic. Y · 
A. Yes. 
Q. -And found there was no loose cartilage in the knee, 
vou wouldn't know what would be the cause? 
· A. I would attribute it to pre-patellar bursitis. 
Q. That means an inflammation Y 
A. That is an irritation of the tendon. 
Q. An irritation of the tendon Y 
A. Where it hooks on. 
Q. An irritation of the tendon doesn't keep on this length 
of timef 
A. That is why I attribute it to a loose cartilage. 
Q. That is why you aclvise an exploration¥ 
A. Yes. 
Q. You think there must be something· other than irrita-
tion to the tendon Y 
A. Yes: sir, than irritation to the bursa.. 
page 228 ~ Q. ·what is the usual period of disabilitv from 
this type of operation Y 
A. From this type of operation f / 
Q. Yes. j 
A. Oh, about five or six weeks. 
J 
I 
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Q. About six weeks 7 
A. Around five to six weeks ; it will vary. 
Q. And the doctor's bill for that sort of operation is ap-
proximately what Y · 
A. Well, you kinda put me 011 the spot. We doc.tors/don't 
usually charge a doctor's wife. . 
Q. That is because of professional courtesy 7 
A. Professional courtesv. 
Q. What would the cha;ge be for an ordinary person t 
A. Seventy-five to a hundred dollars, depending on their 
ability to pay. 
Q . .And it would require hospitalization for how long.7 
A .. Ten days· to two weeks. 
RE-DIRECT. EXAMINATION. 
By Mr. Williams: 
Q. I understand, though, after making that exploratory 
operation, if you found; it was a loose cartilage, she would br 
permanently injured Y 
A. The chances are she would get .all right. 
Q. What was it you said about if the cartilage was all 
right? · 
A. If the cartilage was all right, then there would probably 
be permanent disability. 
page 229 ~ RE-CROSS EXAMINATION. 
By Mr. Brown: 
Q. Doctor, why would that be permanent disability if there 
was no injury to the cartilage of her knee Y 
A. A.trophy. 
Q. Well, that atrophy improves with use Y 
A. vVell, she has been using it for six months now. 
Q. That is why you think it is a loose cartilage? 
A. Yes, that and the atrophy there and tenderness and in-
stability of the knee joint. 
Q. Well, isn't that instability of the knee due to the loose 
cartilage? 
A. That is what I think it is now. 
Q. In other words, the tendon of the knee, that covers the 
knee, the patella,-that wouldn't cause instability., would it 
Doctor? 
A. No. 
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the plaintiff, called as a witness on her own behalf, and be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By 1rir. Williams : 
Q. You are Mrs. W. C. Brann-Mrs. Luise Tuck Brannf 
A. I am. 
Q. .A.nd you are the plaintiff here, and you are the lady 
who fell up here in front of Woolwortb'sf 
A. Yes, sir. 
Q. Now I believe you didn't pay-very much attention to the 
place afterwards, you went right on to the doctor's office; you 
did not go back to see the place that day? 
page 230 ~ A. No, I didn't gQ back. 
Q. Now, Mrs. Brann, prior to that injury. I 
want you to tell the jury just what your condition was with 
reference to your ability to attend to your everyday house-
hold business, social activities, etc.; were you active! 
A. I was active-taught Sunday School, did Red Cross 
work, went to dances, bridge parties-everything an ordinary 
l1onsewife does. 
Q. Did you have any sort of injury to your limbs, to your 
knee, prior to that date Y 
A. No, sir. 
Q. Since that time, Mrs. Brann, I want yon to tell the 
jury your own feelingR with reference to it, from the time 
of that injury clown to date, what has been the difference? 
A. Well, besides the pain, I am sure I am irritable. I try 
not to be, but I know I am, and I don't enjoy thing-s as much 
as I used to, although I try to force myself to do a lot of 
things. 
Q. About the pain, how does the pain manifest itself? 
A. Well. I fall lots of· times, but it is just a constant ache, 
particularly my whole knee aches like a tooth. 
Q. It is excruciating pnin, like a tooth-ache f 
A. Excruciating. It wakes me up. 
Q. Have you religiously followed the treatment laid down 
by the various doctors who have looked at you f 
A. Yes, sir. 
Q. Do you, yourself, feel that you are any 11etter than you 
wereY 
A. I can't see anv difference. 
Q. How bas it affected your nervous system f 
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pag·e 231 ~ A. I think it has made me extremely nervous. 
Just to have a constant ache would make anyone 
nervous. 
Q. Judge Brown laid great stress on a big party you had 
during the Tobacco Festival; were you able to handle that 
function as you formerly did? 
A. No, but I stood at the door and greeted people. I had 
mother and other relatives and friends to help me. Per-
sonally I didn't want to have it. 
Q. Why didn't you want to have it? 
A. I was talked into it. I didn't want to have it on ac-
count of mv knee hurt. 
Q. You personally didn't want to have it, but you had 
friends and rela_tives there to help you; is that right, 
A. Yes, sir. 
Q. Have you been able to <lrive a car sin~e this injury to 
your knee? 
A. I have been afraid to·. · 
Q. Have you been able to sleep as well! 
A. No. 
Q. Have yon lost weight, :M:rs. BraunY 
A. I have lost some. I don't know whether it is hecause of 
my knee. 
Q. Have you been willing to do everything suggested by 
tl1e doctors in order to help yourself? · 
A·. I certainly have. 
Q. Have you ·been able to oversee the children like you did 
formerly? 
A. I rElalize I haven't. I have tried, but I haven't. 
Q. Now Judge Bro"\\rri. also seemed to take some 
page 2.'32 ~ sort of, offense because you went to the beach; 
when you were down at the beach, was your hns-. 
band with you T 
Mr. Brown: I took some offense! 
Q. Didn't seem to 1ike it beca.use you went to the beacl1; 
when you were down at the beach, was your husband with 
you? 
A. Yes, sir. 
Q. Did you follow your course of treatment while you were 
thereY 
.A. I did. 
Q. What sort of beach was this f 
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A. A private beach. · 
Q. A private place. Did you have your children there with 
vout 
.. A. Yes. 
Q. Now as you camE> clown tl1e street on that day, what 
sort of a day was it; was it warm or-
A. It was a coJd day. 
Q. A very cold day. Now had there been any" rain, or was 
there any ice on the street anywbere1 
A. No, I llidn 't see any ice. 
Q. Did you have any reason to believe there would ibe any 
foe anywhere? 
A. No, sir. 
Q. After you fell, did you see what you had slipped on 
vourselfY · 
· A. Yes, sir. 
Q. What was iU 
A. A little ridge of ice. 
Q. A ridge of ice Y 
A. Yes, sir. 
page 233 ~ Q. I believe you were immediately taken over 
to the doctor's office Y 
.A. No, not immediately. The polic.e was there and askecl 
didn't I think I should, but I was so embarrassed-later I 
went on to the doctor. 
CROSS EXAMINATION. 
Bv Mr. Brown: 
.. Q. Mrs. Brann, Mr. Williams didn't ask you these ques-
tions, and of course it doesn't appea.r in tpe record-what is 
your ageT 
A. Thirty-four. . . 
Q. Thirty-four; how much do you weigh, or did you weigh 
at the time of the accident? 
A. I weighed around 118. · 
Q. Around 118 pounds Y 
A. Yes, sir. 
Q~ How tall are you? 
A. Five feet two. 
Q. Five feet two. Did you go to boarding school or to 
college? 
A. I went to school in Asheville, N. C. I hacl two years 
at the Universitv of Pennsvlvania. 
Q. Did you engage in any athletics f 
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A. I played basketball. I wa.s not particularly athletic.. 
Q. Agile-what the darkies call a ''sprightly lady", one 
who gets about with ease 7 
.A. Yes. · 
Q. Your hl!-sband spoke of your having nn unfortunate 
fall; after this yon fell down some concrete steps t 
A. Yes. 
page 234 } Q. How many steps did you fall down Y 
A. I .think about eight. I had on a coat when 
I fell . 
Q. You survived that f 
A. I was bruised. 
Q. You didn't have any broken bones 7 
A. No. .. 
Q. Fortunately you got through that experience all right. 
I understand you were coming down the sidewalk with some 
friends? 
A. Yes. 
Q. And you were on the inside of the sidewalk! 
A. Yes. 
Q. Coming clown Main Street by the store? 
A. Yes. 
Q. Did you observe anybody washing windows as you came 
along? 
A. I did not. 
Q. You did not; was anybody ahead of you on the street Y 
A. I thought there were right many on the street, and after 
the aeeident people gathered a.round. Three of us were 
walking· abreast. 
Q. You did not see the ice at all before you fell 't 
A. I did not. I was talking to them and just walking along. 
Q. Mrs. Brann, what sfae shoe do you wear Y 
A. Five. 
Q. What sort of heels did you have on 7 
A. I had on walking heels. I wear high heels a great deal, 
· but that day I had ori a low-heeled moccasin. 
Q. Did you have any packages in your arm? 
A. I don't think I did. If I did, they took them. 
Q. Had you been in Herman's? 
page 235 ~ A. I came through Herman's, but hadn't bought 
anything. 
Q. Did you grab the lady with you! 
A.· I slipped baek and then forward-tried to catch my-
self. My right foot slipped. 
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Q. Did you look back to see ,vhether you made any im-
pression on the foe f 
A. I certainlv did not. I was too embarrassed. My coat 
was in the air.~ 
Q. Now Mr. ,vmiams said. I took offense at your going to 
. tbe 1beach; I simply asked somebody, trying to get soine idea 
about how much vour activities have been cut down. 
A. Well, I have tried to keep on playing bridge. At first 
everybody would have a chair or stool under the table. I 
have been to dances-set on the side and watch. I have been 
to dinner parties. I didn't do any of that at first, but I tried 
to do it. I haven't felt like doing it, but felt that I should. 
Q. Mrs. Brann, have you had any other reason why you 
should be nervous or depressed Y 
A. No, sir. 
Q. You haven't had any particular pain from your knee 
constantly f 
A. It is a constant dul1 ache, and at times very severe. 
It wakes me up. 
Q. How long did you keep the cast . on! 
A. Two weeks. It seemed longer. 
Q. Two weeks. You didn't go to the hospital anywhere t 
A. I had the cast put on in the hospital and splint put on 
in the hospital. 
Q. In South Boston f 
A. Yes. 
page 236 ~ Q. Who put the cast on f 
A. Dr. Brann and Dr. Fuller. 
Q. You haven't stayed at the hospital any time-just long 
enoug·h to have the cast put on? 
A. Dr. Kyle put the splint on me in the hospital. 
Q. You have been to Dr. Kyle's office in Lynchburg once? 
A. Yes, I have been to his office in Lynchburg once, and 
he put a splint on me in South Boston. · 
Plaintiff rests. 
page 237 ~ Mr. Brown: If your Honor. please, I desire to 
take up a matter with the Court in the absence 
of the jury. 
(Jury retires from courtroom.) 
Mr. Brown : If your Honor please, we desire to move the 
Court to strike the evidence in this case upon the foil owing 
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grounds: That there are- no facts and circumstanees de-
veloped in the evidence in this caRe which would justify any 
conclusion that at t]1e time tile windows were washed there 
· was anything to indicate that the water would freeze on the 
sidewalk, or that from the quantity of water that went on 
the sidewalk that any reasonably prudent person could have 
foreseen the probability of any aecident to a pedestrian from 
the ice. 
We say that is obliged to be true, if your Honor please, 
for the reason that otherwise au a hutting owner would be 
held absolutely liable as an in.surer, and made responsible 
for every possibility of injury-not for probability of in-
jury, but the possibility! We mig·ht as well say that a man's 
employee walks out on thA street, some person acting within 
the scope of his authority, and a gill of water slops ont of 
his bucket, he would be responsible in damages for it. 
We have seare.hed all the authorities, all the decided cases, 
and there have been a. great many cases which hold abutting 
owners liable where water has been artificially accumulated 
on premises adjoining the sidewalk and permitted t.o fl.ow on 
the sidewalk in increased volume. Of eonrse that had to do 
with rain water. 
Now here if the defendant h, in the position of creating a 
nuisance on the street, of being a trespasser and having ·no 
right to wash his windows on the outside, then I think my 
friends' proof is sufficient to go to the jury on the question 
of whether the water came from tl1e windows. I think it 
probably did, but the point I am making here is that the bash; 
of this action is the alleged negligence oi the def.endant. That 
negli!?,·ence must be predicated on something more than the 
probability of a negligent aet. It can't be presumed from 
the mere fact of the happenin~ of an accident. 
The only thing that touches the essential point 
pag·e 238 ~ is-one lady says there was water in the door-
way which hadn't frozen; the other evidence is 
that there were two strips along the sidewalk where water 
had frozen. There is no proof here that the temperature was 
such that it was a matter of probable consequence that water 
would freeze into ice. There i<:; no evidence here of any suf-
ficient quantity on the sidewalk to cause any reasonably pru-
dent person to anticipate that it would cause any danger. 
Courts instruct about not being· an insurer, about the fore-
seeableness of accidents, probable cause of accidents. In 
the state of tltis record, we submit to your Honor there is 
nothing in this record except this statement: That these 
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ladies were walking down the sidewalk; that prior to the ac-
cident they did not observe any ice on the sidewalk; after 
the accident they observed what they described as two rib-
bons of ice, approximately one inch wide, some witnesses say, 
so that no person could step on both of them. Of course the 
evidence is a little different as to where the water had flowed, 
but the· evidence is clear that they started at some distance, 
six inches-some witnesses say further-from the building 
and that they were on the sidewalk. 
I submit to your Honor that, as a legal proposition, it 
cannot be said that the person washing those windows, under 
the conditions that existed, should, in the exercise of ordinary 
care, have anticipated, first, that the water would freeze on 
the sidewalk; second, that in the quantity that was found 
there, even if anybody had seen it, as the policeman said, he 
could not have assumed or anticipated that that quantity of 
ice would probably cause damage or injury to any person. 
It is just one of those things that is almost incontestable, 
and it does seem to us it is not a case that should go to the 
jury on the question of primary negligence. 
The Court: Judge Brown, I think it is yery apparent that 
this case is an awfully close one on the question of negli-
gence. The question as to whether it is a question of law or 
a question of fact is exceedingly doubtful. With that con-
clusion, I think it is better to let the case go to the jury. The 
Court would have to seriously consider whether 
page 239 ~ to let a verdict stand if the jury should find for 
the plaintiff. However, the jury may find for 
the defendant, may find for the plaintiff. I am going to let 
the case go to the jury. 
Mr. Brown : We save the point. 
The Court: Of course, what is a negligent act and what is 
not a negligent act is an ..infinitesimal line, almost, sometimes . 
. 
(Jury returns to courtroom.) 
page 240 ~ DR. H. PAGE MAUCK, 
called as a witness on behalf of the defendant, and 
being :first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bro~: 
Q. Will you please tell the jury your name f 
A. Dr. H. Page Mauck. 
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Q. Dr. Mauck, I believe you practice your profession in 
Richmond, Virginia Y 
.A.. I do, sir. 
Q. What is your specialtyf 
A. Orthopedic surgery, or that branch of medicine or sur-
gery which deals with injuries of the bones and joints. 
Q. Briefly, will you tell the jury what your educational 
qualifications are and practical experience. 
A. I graduated in medicine at the Medical College of Vir-
ginia in 1913. Following that, I had fifteen months' interne-
ship at Johnson-Willis Hospital in Richmond, and then I 
went to Johns Hopkins Hospital in Baltimore, and then I 
was resident there in orthopedic for two years. Following 
that, I went to New York. and was resident in the Ruptured 
Cripple Hospital in New York about a year. 
Q. Doctor, Mr. Williams is representing the plaintiff and 
we are representing the defendant; we agreed that you could 
come here and examine Mrs. Brann this morning; when you 
came here, did you find that you hud seen Mrs. Brann before Y 
A. Yes, I saw I had seen Mrs. Brann in May of this year. 
Dr. Brann brought Mrs. Brann into my office for an opinion, 
and I took her in between patients into my X-ray room and 
didn't make any record of that visit except for the X-ray 
which was taken at that time, and I 'phoned back to confirm 
the fact that I X-rayed her on May 12. 
page 241 r Q. y OU mean 'phoned back to Ricl1mond y 
· A. Yes. 
Q. Will you please tell us then-have you had an oppor-
tunity to see the X-rays since? 
A. No, I asked my secretary to read ;my notation on that. 
Q. Did that refresh your memory? 
A. Oh, yes, and as soon as I saw Mrs. Brann this morning 
I was very well ref re shed and 1·ecalled seeing her. .. 
Q. Will you please tell the jury the nature and extent of 
Mrs. Brann 's injuries, so far as you are able to determine 
them, and your prognosis of recovery. 
A. Mrs. Brann gave the history that she had injured her 
knee in a fall in February this year and had been under the 
care of Dr. Kinser here in Danville. Her knee was swollen 
following her injury. Following this, she was put up in a 
plaster cast for a certain length of time bv Dr. Kinser. She 
stated that she still had a weakness in her left knee, that 
the knee gave way at times and was sore and painful, aching 
at various periods, especially in cool weather. On examina-
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tion there was no evidence of any swelling of this knee. It 
was noted that there was some wasting of the muscles of the 
thigh. The knee could be freely moved, but she complained 
of tenderness just over the front and inner side of the knee 
joint at a point corresponding to a eertain fat pad that we 
have in the knee and the front part of the eartilage in that 
joint. Her lmee was X-rayed and this was entirely negative; 
it did not show any evidence of any bone injury. Mrs. Brann 
told me she had been instructed to carry out certain exercises 
by Dr. Kinser, and I advised her to continue the exercises 
and treatment that Dr. Kinser was giving her. I 
page 242 r didn't see Mrs. Brann again until this morning. 
I examined her in Dr. Kinser's office. I found 
at that time there was still some wasting of the thigh; there 
is no swelling of the knee; motion seems to be normal, but 
she still complains of some tenderness at the point I have 
described over the knee. She ga:ve the history that she had 
weakness in this knee and that she had fallen a number of 
times on account of this knee giving way, and that the knee 
was still painful. 
Q. Now that is what you doctors call su.bjective symptoms! 
A . .All the symptoms she gave me, complained of, are sub-
jective symptoms. 
Q. Of course, you have to take into consideration what the 
patient tells you in formulating your diagnosis Y 
A. We do in diagnosis. The wasting was objective. 
Q. Now was there any other objective symptom except 
wasting? 
A. No, none at all, unless tenderness could be called an ob-
jective symptom. 
Q. ··what is the result of this wasting-should that improve 
when the muscles are used more regularly or not! 
A. Yes ; the only way I can account for this wasting is 
disuse or sparing of that knee-not using that knee normally. 
If she could use this knee normally and not spare it, I think 
that would restore the museles to their original condition. 
Q. Could you f orm--as lawyers say in North Carolina-
any opinion satisfactory to yourself as to whether there is 
any injury to the knee joint now'f 
A. Only from the faet that she has a wasting-that she is 
not using this knee normally, -which accounts for the wasting 
of the mus,cles, and the fact that her subjective symptoms 
are symptoms she is complaining of, that it gives away and 
she suffers pain. 
Luise Tuck Brann v. F. W. Woolworth Co., Inc. 1"67 
Dr. H. Pago MaU,ck. 
page 243 } Q. What I am getting at, if there is any injury 
. to the lmee, what would you call it-what would 
you attribute it to nowt Is it a situation that ought to be 
corrected by operation, or will nature take. care of iU 
A. With her history-the fact that she has been on ade-
quate treatment, I believe, on the mechanical difficulty in 
that knee, she either has thickening of the fat pad of that 
knee, which is just behind the knee cap, or probably a loose 
cartilage of the joint. ' 
Q. Are those situations which cannot be remedied, or. can 
be remedied! 
A. Oh, no, I think they can be remedied by an operation. 
Q. Is the operation unusual, or is it more or less a simple 
operation? 
A. Well, it is more or less a common operation in our 
practice. 
Q. What are the usual results in that operation 7 
A. Those eases which have no further complication, no 
lateral instability, no injuries to the ligaments of the knee/ 
are usually brilliant results; we usually get splendid results. 
Q. Looking at her knee, from the observation you made, 
would you personally advise an operation, or would you let 
nature be the doctor? 
A. If it wasn't for the history l\f rs. Brann gave me, I 
would be inclined not to operate, but from the history, I 
would advise an operation. 
Q. That usually takes how long? 
A. It is variable. I usually tell patients ten days or two 
weeks. Sometimes they get out in seven. 
Q. After that time, how long· are their activities restricted, 
so far as using the lmee is concerned? 
page 244 ~ A. They are usually able to walk on the leg 
pretty well at the end of two weeks. It takes 
them two or three months to get full strength in that leg-get 
the muscles back to its normal condition. · 
CROSS E:X:.AMINATION. 
Bv Mr. Miles: 
·o. As I understand, Doctor, an X-ray would not disclose 
a loose cartilage! 
A. Not usually. Sometimes we are fortunate enough to 
get one where we do see a loose cartilage. 
Q. And the X-rays you did take did not disclose a loose 
cartilage! 
1_68 Supreme Court of Appeals of Virginia 
Dr. H. Page Mauck. 
A. No. 
Q. So at the present time, you don't know what an opera-
tion would disclose Y 
A. No, I don't. I have my own opinion that is based on 
past experience. 
· Q. Doctor, do you know Dr. Kinser, now practicing in Dan-
ville? 
A.· Very well. . 
Q~ Do you know his reputation as an orthopedic specialist! 
A. Yes, he has a splendid reputation. 
R.E-DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Doctor, I am not asking you to pass on Mrs. ·Brann in 
this respect-some mention has been made here with refe~-
ence to nervousness; is there such a thing as a lady or a per-
son giving undue consideration to their physical condition 
or to some injury, so that it becomes more or less exagger-
ated in their own mind? 
A. Yes, of course, symptoms will unquestionably regi.ster 
to a greater extent in certain individuals. Certain individuals 
are more susceptible to any stimuli, and if they have the 
stimulus, certain people seem to be more susceptible to such 
stimuli, and they become more or less nervous and appre-
hensive and concerned about their condition. 
'page 245 ~ Q. That is the sort of thing that will become 
dissipated when the results are over-not the 
sort of thing a person broods about all the time? 
A. Yes, that is the stimulus to the nervous system, and if 
the stimulus is restored, the nervousness disappears. 
RE-CROSS JIJXAMINATION. 
By Mr. Miles: 
Q. Doctor, you only saw Mrs. Brann twice f 
A. That is all. . 
Q. And you don't mean to say that this brooding applies 
to Mrs. Brann-? 
A. Oh, no. 
Mr. Brown: I "Predicated my question on the fact that it 
did not apply to her. 
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called as a witness on behalf of the defendant, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Your' name is Mr. Henry 1\L Watkins 7 
A. H. M. Watkins. 
Q. .Mr .. Watltlns, where do you live I 
A. Out next door to D. M. I. School. 
Q. That is approximately how far from the courthouse t 
A. Oh, I suppose it is just about two miles. 
Q. Do you hold ~ny position with the iU nited States 
Weather Bureau Y 
A. I keep the records here for North Carolina and Vir· 
ginia, too. 
Q.. How long· have you been keeping those records? 
A. I have been keeping the temperature records for about 
twenty-nine years. 
page 246} Q. Did you, at my request, check back to your 
records to ascertain the temperature and the 
state of the weather on February. 4, 194H 
Mr. Williams: At what point, .Judge? 
A. February 4, 1941, yes. 
Mr. Brown: What was it, Mr. Williams? 
Mr. Williams: At what point. 
Q. Mr. Watkins, where do you have your thermometers 
located? 
A. In my back yard. · 
Q. On the premises adjoining D. M. I. Y 
A. Yes. 
Q. Now do you have your instruments so adjusted that 
they will give you the temperature-the low temperature and 
the high temperature during certain hours T 
A. Certain hours, yes, sir. 
Q. Well, now, over what period-how often do you actually 
take the reading from the thermometer? · 
· A. I make the official reading at sunset. 
Q. Now in making your official readings at sunset, how 
can you tell what the temperature was prior to sunrise or 
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seven o'clock that morning or on the night before-how can 
you tell it! 
A. Well, I have two thermometers, one for the maximum 
and one for the minimum. 
Q. Can you, when you read your three thermometers there 
at sunset, determine the low temperature during the previous 
night¥ 
A. Oh, yes. · · 
Q. Can you then determine the high temperature during 
the day up until sunset? 
A. Up until sunset . 
. page 247 } Q. Then you do read it as of sunset? 
A. I make three reading·s. It has got an index 
. which shows what the low temperature was. Then I set it 
for that. Then the maximum, I set the mercury for that. 
My maximum will show what the highest temperature was 
that day, and the minimum will show how low it went dur-
ing· the day or night, either. 
Q. But you read it as of sunset, 
A. Yes. 
Q. Are you able to tell us any better than that the maxi-
mum temperature was on. a certain day and the minimum 
temperature was on a certain day? 
A. I also make the sunset reading. 
Q. If we don't want to know what the temperature was 
at sunset, can you tell us how high the temperature was on a 
certain day? 
A. Also how low. 
Q. But you can't tell how low the temperature was at any 
specific hour except sunset; is that right? 
A. Yes. 
Q. Will you look at your records for February 4, 1941-
do you have. your· book with you 61 
A. Yes, sir. 
Mr. Williams: I want to object, if your Honor please, to 
that evidence? on the ground that he says he cannot give the 
temperature m front of Woolworth's Store on the corner of 
Main and Union Street at the time of this accident. 
The Court: Objection overruled. 
Mr. Williams: Exception. 
page 248 ~ ·Witness: February, 1941-what day was it Y 
Q. Tuesday, February 4. 
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Henry ill. Wat kins. 
A. Tuesday, February 4. The temperature that day went 
as high as 47. At sunset it had fallen down to 42. 
Q. Well, what was the lowest the temperature had been the 
night before? 
A. The night before it had been down to 23. 
Q. Then as I understand, from a low of 23 during the night 
of February 3 to a maximum of 47, there is a spread of 24 
degrees¥ 
A. Twenty-four-the range was 24 degrees. 
Q. And at sun~et, your actual reading at sunset was 421 
A. It had dropped down to 42. 
Q. And yon are reading from your official records that you 
kept for the government f 
A. For the government, yes, sir. 
Q. As a practical matter, would you know whether the 
temperatures inside of a city, downtown here about Union 
and Main Streets, usually run higher or lower than your 
readings! 
A. '\Vell, it depends. That day, I think, was clear-clear 
all day. 
Q. How do they usually ruu-ean you give us any experi-
ence¥ 
A . .Usually a little ,varmer. Of course, it doesu 't cool off 
down here as fast as it would out there. 
Q. Your thermometers are located in an open space? 
A. Open space-free aU around there. 
page 249 ~ CROSS EXAMINATION. 
By ]\fr. Williams : 
Q. What is the freezing point? 
A. The freezing· point Y 
Q. Yes. 
A. Thirty-two. 
Q. Thirty-two; so anywhere between twenty-three and 
thirty-two, it would be freezing·, wouldn't it? 
A. Oh, yes. 
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W. E. CHRISTIANSON, 
called as a witness on behalf of the defendant, and being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Will you tell the jury, please, what your name is Y 
A. Walter E. Christianson. 
Q. What is your occupation, ~fr. Christianson? 
A. News editor on the Bee. . 
Q. Does the Register Publishing Company have a ther-
mometer on the outside of the building on Union Street from 
which readings of temperature are made daily and published 
in the newspapers? 
A. Yes, sir. 
Q. How far is the Register Building· from.the F. W. Wool-
worth Building? 
A. Well, approximately, from the rear of the building, not 
more than-
Q. I mean the front. 
A. From the front, I would guess 100 or 150 feet 
Q. It is a short city block Y 
A. Yes, sir. 
page 250 ~ Q. Do you have anything· to do with keeping 
those records, taking those readiug·s? 
A. I take them myself twice daily, s·even in the morning 
and two in the afternoon. 
Q. You take them yourself twice daily, seven in the morn-
ing and two in the afternoon; after they are taken, do you 
make records of the·m Y 
A. Just a note on a scrap of paper. 
Q. Then you make a permanent record of it; it goes m 
the newspaper! 
A. Goes in the news pa per. 
Q. Have you got February 4, 1941, of the Bee? 
A. Yes, sir. 
Mr. Williams: We object, if your Honor please .. 
The Court : Objection overruled. 
l\fr. Williams: Exception. 
0. Tell us what the temperatures were on February 4, 
1941. 
A. February 4, 1941, the reading here shows 7 A. M., 29 
clear; 2 P. M., 44 clear. · 
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The Court: Is that weather report published as the result 
of your reading the thermometer 1 
Witness: Yes. 
The Court: And you attended to having that inserted in 
the Bee? 
Witness: Yes. 
Q . .And those readings were actually, 29 clear at 7 A. M. 
on February 4 and 44 at ~··P.· M.,-were actually your obser-
vations, and they were actually published in the Register 
and Bee throughout the width of your circulation area? 
A. That is right. 
page 251} CROSS EXAMINATION. 
By Mr. Williams: 
Q. As I understand, you took that down on a scrap of 
paper? 
A. Yes. 
Q. You have no independent recollection-you just go by 
a scrap of paperY 
A. No, I don't have any independent recollection. I just go 
by each day and those hours. 
(At this point, court was adjourned, and reconvened at 
2:30 P. M.) 
ALBERT BECK (Colored), 
called as a witness on behalf of the defendant, and being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Did you bring your-
A. No, sir, I left them out there, sir. 
Q. Bring them in here, please. 
(Witness brings mop, pail, squeezer, and pane of glass.) 
Q. Is your name Albert Beck f 
A. Yes, sir. 
Q. How old are you, Albert 7 
A. Thirty-seven. 
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Q. How long hav:e you been working over here for Wool-
worth f 
A. Three years, sir. 
Q. Among other things over there, do you look after wash-
ing the windows Y 
A. Yes, sir. 
Q. Now after this happened, did you hear anything about 
a lady claimed· she slipped on the ice! 
page 252 t A. No, sir, the boss told me. 
Q. Did you know anything about it until that 
afternoon? 
A. I sho didn't. 
Q. I want you to tell the jury, please, when you start ont 
washing windows . in the morning, where do you start out 
:first Y 
A. The door. 
Q. Wash the door? 
A. Yes, sir. 
Q. Do you wash that from the outside? 
A. Yes, sir. 
Q. Is that the door that enters the building¥ 
A. Yes, sir. 
Q. What sort of entrance is there into the place-is it a 
tile entrance, or is it-
A. Tile. 
Q. Do you have to wash that in the morning? 
A. I wash that :first. 
Q. You wash that :first. How do you do thatY 
A. Well, it is 7 :30 when I g·o to work. I wash the tile-
Q. You wash the tile with soap and water T 
A. Yes, sir. 
Q. In washing the windows, do you use soap and water, 
or just water? 
A. Just water, washing windows. 
Q. How long does it usually take you to wash 
pag·e 253 t the windows t 
A. Well, I go in at 7 :30. The store opens at 
8 :30. I reckon, say about half an hour. 
Q. Half an hour, usually? 
A. Yes, sir. 
Q. Is there any way to te~l, when you go to wash the win-
dows, whether the water will freeze? 
A. Not th..it morning. 
Q. I said is there any way you can tell Y 
A. Yes, sir. 
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Q. How can you tell? 
A. Can tell by the front door. 
Q~ You can tell as soon as you start washing the front 
door? 
A. Yes, sir. 
Q. Tell how you can tell. 
A. I have to pull the front door inside. If the water 
freeze-
Q. I don't understand what you mean. 
A. The door opens this way. I pull the door inside the 
building and wash it. If washing the door inside, if it freezes 
in there, I don't even go out there. _ 
Q. I don't understand-wouldn't it be warm in the build-
ing f 
A. Yes, sir, it will be warm in the building. You see, the 
front door, I shove it out like that. That give it time to 
freeze. 
Q. In ·washing· windows, which wa.y do you usually starU 
... t\.. I wash the door, then go up, and then come back. 
Q. Come down the street, and then you wash them on the 
Union Street side? 
A. Yes, ~ir. 
page 254 ~ Q . .Now bring your bucket around here; is that 
the bucket vou use t 
.Pi.. -Y-es, sir. ~ 
Q. How much water do you usually carry in the bucket! 
A. Well, I will show you, Boss. 
Q. How much, approximately? 
A. The bucket holds a g·allon and a half. 
Q. Usually the water comes how high in the bucket? 
A. Right there. 
Q. About this ridge? 
A. Yes, sir. 
Q. After you :finish washing windows, how much water has 
been consumed Y 
.A. About the third of the water. 
Q. Do you mean there is a· third left, or you have used 
about a third? 
A. Used about a third of it. 
Q. Used about a third of the water¥ 
A. Yes, sir. 
Q. Before :vou sit down, what do you call that thing you 
wipe the windows with? 
A. What you mean-this? 
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Q. That is what you wipe the windows with T 
A. Yes, sir, pull it down. 
Q. In the course of that operation, does much water ever 
get on the sidewalk? 
A. No, sir. 
Q. After it gets on the sidewalk, how do you get it up T 
A. With my mop. 
Q. With your mop 1 
A. Yes, sir, that is right. 
page 255 ~ Q. Show the gentlemen with the glass there 
. how you work it. 
(Witness illustrates by washing pane of glass.) 
Q. Now if water gets to the sidewalk, does it· get there 
in sufficient quantities to flow out or form any sheet on the 
sidewalk! 
A. After it get to the sidewalk 1 
Q. Suppose. some water got on the sidewalk from washing 
windows, how would it appear on the sidewalk-would it be 
a puddle or in ·streams or what T 
A. No, sir, just like you see it .there, until I mop it up. 
Q. Like that there, ancl you say you mop it up before you 
leave it? 
A. Yes, sir. . 
Q. On this morning, was there anything to indicate to you, 
while you were washing those windows, that it was cold 
enough to freeze? 
A. No, sir. 
CROSS EXA.lv.I:INATlON. 
By l\fr. Miles : 
· Q. When was the first time you got worried about whether 
water would freeze when you washed windows? 
A. When was the first time Y 
Q. Yes. . . 
A. When the water would .freeze¥ 
Q. Yes. 
A. Didn't nobodv have to tell me. I knowed it .. 
Q. You didn't think about it that morning? 
A. It was too warm that morning. 
Q. On the inside where you had the door T 
A. Yes, sir. 
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page 256 } Q. What do you call that thing you run down 
the window-a squeezerY · 
.A.. .A. squeezer. 
Q. How do you get it to the top before you bring it down? 
A. ·with a stick. 
Q. You bring it all the way down¥ 
.A.. Yes~ sir. 
Q. And by that time there is quite an accumulation of 
water? 
.A.. No, sir. 
Q. Some water-a lot of water t 
A. Some people, but not with me. 
Q. I didn't understand you. 
A. I said take a whole lot of water for some people, but 
not for me. 
Q. Now you are pretty sparing with your water! 
A. Yes, sir. 
Q. .A.f ter you got through, you were supposed to mop it 
up around there Y 
A. I do, sir. 
Q. Mop all along the sidewalk? 
.A. Yes, ·sir. 
Q. To see that there is not auy water left there! 
A. That is right. 
Q. That would freeze! 
A. That is right. 
Q. That people would slip on? 
A. That is right. 
Q. And you apparently forgot to do that this morning-
I don't mean this morning; I mean in February? 
A. It wasn't cold enough that morning for me to care for 
. it. 
page 257 ~ Q. I didn't understand you-it wasn't cold 
· enough for you to carry your mop¥ 
A. No, sir, I carried my mop. 
Q. But it wasn't cold enough to mop it up! 
A. I mopped it up. I said it wasn't cold enough for me 
to-
Q. Were you out there that morning after the lady slipped? 
A. No, sir. 
Q. Wnere were you! 
A. In the building. 
Q. What were you doing after you ·washed the windows? 
A. Diffe"rent things. 
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Q. You aren't any expert at washing windows°l 
A. No, sir. 
Q. You do a lot of other things, toot 
A. Yes, sir. 
Q. Cleaned up and carried packages upstairs Y 
A. That is rig·ht. 
Q. You were pretty busy that morning¥ 
A. I was pretty busy. 
Q. You had to get the place straight for the cash cus-
tomers? 
A. Yes, sir. 
Q. That kept you hopping-you didn't have any time to 
waste? 
(No answer.) 
Q. Just grunt, or something. 
(No a.nswer.) 
page 258 ~ R. H. BABB, 
called as a witness on behalf of the defendant, 
and being first duly sworn, testified as fallows : 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Your name is what, please? 
A. Bahb-R. H. Babb. 
Q. Ivf r. Babb, you are employed by Woolworth Company 
in charge of t11is store here? 
A. Yes, sir. 
Q .. How long have you been living in Danville Y 
A. Two and a half years. 
Q. "'What is the routine with reference to the opening of 
the store here in the mornings-wl10 does that Y 
A. I do myself, personally. 
Q. You open the store yourself; now do you determine 
when the windows should or should not be washed t . 
A. Yes, sir. 
Q. · Do you recall anything about the particular morning 
on which this accident happened, with reference to the wash-
ing of the windows Y 
A. Yes, sir, I do recall, because on Saturday morning it 
was too cold to wash them, and Monday morning it was still 
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too cold to wash them, and on Tuesday morning it was not 
cold enoug·h to freeze, and I gave him instructions to wash 
the windows. 
Q. Now in washing the windows-this boy has described 
the operations-does any appreciable quantity of water find 
its way to the sidewalk usually f 
A. No, sir, very little. 
page 259} Q. Tell us how you know when that operation 
is likely to freeze 011 the sidewalk. 
A. Well, you see, you put that water on the window in such 
a thin skim, it will automatically freeze immediately. 
Q. In other words, when you start to wash the windows, 
that thin skim will freeze immediatelyi 
A. Yes, sir. 
Q. Is it practical to continue waRhing that g·lass if it is 
cold enough for water to freeze? 
A. No, sir, it is not. 
Q. Does it, or does it not hamper that operation f 
A. It does; you cannot dry it off, and it makes the visi-
bility so you cannot see in the windows, with ice coated on 
the outside. 
Q. When you start washing windows, bow long does it 
usually take f 
A. Well, it takes from half an hour to forty-five minutes 
for the complete job. · 
Q. And you say you went down that morning, and it was 
warm enough, you thoug·ht, to wash the windows f 
A. That is rig·ht. 
Q. And you told the boy to wash the windows Y 
A. That is right. 
Q. Did you see any probability of ice forming anywhere 
or probability of ice forming from washing the windows 1 
A. No, sir, there was not. 
Q. How many windows did he wash? 
A. Eleven. 




A. Yes, sir. 
Q. vVell, now, how many employees-lady employees-arc 
in vour store? · 
.A. You want regular or part-time 1 
Q. What time do they report? 
A. Anywhere between eight and eight-thirty. 
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Q. How many ladies come in there in the morning? 
A. Twenty-four. 
Q. And they come in usually from eight to eight-thirty Y 
A. Yes, sir. 
Q. Did you have any notice from anybody at all that there 
was any sign of. ice on the sidewalk at all until you heard 
from Mr. Brincefield! 
A. No, sir, that is right. 
Q. Had no notice at all f 
A. No, sir. · 
Q. The operation which the janitor described-is that the 
usual operation of washing the windows? 
A. Yes, sir. 
Q. What is the approximate quantity of water you would 
·say is consumed in the operation of washing windows? 
A. It would be between a quart and a half a gallon for 
washing the entire front, which includes those eleven win-
dows. 
page 261 ~ Q .. Now, Mr. Babb, when Mr. Brincefield came 
in and called attention to the fact that a lady had 
fallen on the sidewalk, did you g·o out there! 
A. Yes, sir. 
Q. Yourself Y 
A. Yes, sir. 
Q. Did you make a careful inspection of iU 
A .. Yes, sir. 
Q. Tell what you found. 
A. I was about middle-ways of the candy counter, and Mr. 
Brincefield came in and said, "M:1-. Babb, looks like some ice 
out here on the street", and I went straight with Mr. Brince-
field out there, and there was a thin coat of ice, and I imme-
diately went to the lunch counter, ,vhich is just inside the 
door, and picked up a box of salt and sprinkled on it. 
Q. Describe the appearance of the ice, as best you can, 
and where it was located. 
1A. It was about half-way· of the distance between the front 
entranc~ and the lower side- ' 
Q. Half-way between the front entrance and whaU 
A. And the lower side. That is sixteen feet. It was about 
half-way down-two little tricklets of ice approximately six-
teen to eighteen inches from the building. · 
Q. They extended in what direction? 
A. Extended in a diagonal direction. If they had kept on 
going, they would have gone into Kingoff's-a 45 degree 
angle across the sidewalk. 
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Q. How far would you say those two little strips were 
apart? 
A. Approximately two feet. 
page 2·62 } Q. Now, Mr. Babb, if you had seen those strips 
of ice. on the sidewalk yourself before this thing 
happened, would it have occurred to you that it was suffi-
cient ice for anybody to slip on, or that it would be danger-
ous to anybody¥ 
A. No, sir. 
Q. Could anybody have stepped on both strips at the 
same time! 
A. No, sir. 
Q. Did you then attempt to find the lady! 
A. Nobody didn't know who she was. 
Q. Did she come in the store? 
·A. No, sir. Mr. Brincefield didn't know who she was, 
where she went, or anything about it. It was six weeks be-
fore I found out anything about it. 
Q. You say it is approximately sixteen feet from the lower 
corner of the front entrance to your store and the corner of 
vour store at Union Street? 
.. A. Yes, sir. 
Q. Did any of the water extend beyond your building.-
were there any signs of any water extending beyond the 
building on the Union Street side? 
A. No, sir. 
Q. On the sidewalk V 
A. No, sir. 
pag·e 263 }- CROSS EXAMINATION. 
Bv l\fr. Miles: 
·Q. Mr. Babb,-that is your name, isn't it? 
A. "Y"es, sir. . 
Q. You are manager of the Danville store? 
A. That is rig·ht. 
0. And how many employees do you have? 
A. Do you want regular. part-time, or all together? 
. Q. Oh, just lump .them all together. 
A. Ninety-two. 
Q. It is your job to supervise the affairs of the store in 
Danville} ' 
A. Yes. sir. 
Q. And you have numerous duties f 
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A. Yes, sir. 
Q. Now I believe you said it was too cold on Saturday 
preceding the Tuesday of this accident to wash the windows 1 
A. Right. 
Q. And it was too cold on Monday Y 
A. Right. 
Q. .And Tuesday you decided it would be all right to wash 
the windows 1 
A. Yes, sir. 
Q. After the windows were washed, did you walk outside 
the building to inspect them 1 
A. I always walk outside the building to smoke. 
Q. On the morning of Tuesday, February 4, did you walk 
outside the building to smoke Y 
A. Yes, sir. 
pag·e 264 ~ Q. Did you walk up and down 3;nd notice 
whether there was any water 011 the sidewalk or 
not? 
A. No, sir. 
Q. Just walked out for a smoke? 
A. I stood in the vestibule and looked at the windows, yes, 
sir. 
Q. What time was thaU 
A. Between eight and eight-thirty. 
The Court: Mr. Babb, do I understand you whether the 
temperature was freezing was a concern of yours on account 
of water getting· on the street, or the physical inability to 
wash the windows----do vou understand me f 
Witness: No, sir. "' 
The Court: Do you forego washing windows when it is 
freezing on account of the visibility of the windows, or for 
fear of water getting on the street and freezing? 
·witness : For fear of water getting on the street and freez-
ing and for the visibility of the windows. 
RE-DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Mr. Babb, did I ask you about how long these strips 
were? 
A. No, sir, you did not. 
Q. Will you tell us, please,-I for got to ask you. 
A. The shortest one was between twelve and eighteen 
inches, and the longest one between eighteen and thirty-six 
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inches. I don't k:Qow definitely; that is my estimation, be-
cause I put the salt on, and it merely took a handful for both 
of those. 
Defendant rests. 
page 265 } ( In chambers.) 
Mr. Brown: If your Honor please, we desire to renew the 
motion to strike the plaintiff's evidence which we submitted 
at the conclusion of the plaintiff's testimony in chief, and on 
the same grounds as then stated. 
The Court: Your motion will be overruled. 
Mr. Brown: The defendant saves the point. 
OBJECTIONS AN·D EXCEPTIONS TO INSTThUCTIONS. 
Mr. Brown: We object to the giving of any instructions 
for the plaintiff for the reason that we contend there is no 
actionable negligence shown, and if the jury were to return 
a verdict for the plaintiff, the Coul't would have to set it aside 
on the grounds of insufficiency of evidenee. 
Specifically, we object to bistruction 1 a.s follows: Instrue-
tion 1 eliminates entirely the question as to the foreseeability 
of the results, and also omits any question of whether the 
l1appening· was the natural and probable consequenee of 
letting a small quantity of water seep on the sidewalk. Fur-
ther, the instruction empl1asizos the claim of plaintiff that 
she stepped on a "ridge of ice", and we object to that lan-
guage. 
Instruction 2-That instruction, it seems to me, is approxi-
mately correct, but I don •t think it should he given in this 
case, for the reason that plaintiff has the right to assume 
that the sidewalks are in a reasonably safe condition for 
traveling in an ordinal'y manner, hut I don't see how she 
would have the right to assume that water may not be on the 
sidewalk or that ice might not be on the sidewalk if, accord-
ing to her claim, it was cold enough to freeze. She can't 
assume that there will be no water on the sidewalk. She 
-0an assume that there was no dangerous construction on the 
sidewalk. For that reaeon, we think the instruetion ought 
to be amended. 
page 266 r Instruction 3-I recognize, if your Honor 
please, that court~ have been accustomed in Vir-
ginia to give an instruction which concludes, "not to exceed 
so-and-so, the amount sued for in the notice of motion". I 
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notice also a statement in .American Jurisprudence that that 
is a bad practice; it ought not to be followed. It is wholly 
illogical and absurd to say to a jury to award damages for 
the injuries sustained, not to exceed-
The Court: Well, Judge Brown, suppose the jury brought 
in a verdict that was in excess Y 
Mr. Brown: The Court could reduce it automatically. Fur-
ther, we think that instruction ought. to be amended or an-
other one given. 1 
The Court : The :first part of the instruction is not ap-
plicable to this case. 
Mr. Brown: We think it ought to be amended, '' in such 
amount that will fairly compensate her''. 
Mr. Brown: We :first offer Instrnction . .A.. 
Mr. Miles: Now, if your Honor please, we would like to 
object to that. First, it wouldn't be necessary, as we see it, 
that the act of washing· windows, that that put him on notice 
that the weather was too cold-that that would have to be 
something· they would have to decide, and if an act of the de-
fendant put the water there, no notice is required. It seems-
The ·Court: But it all g·oes back to whether the defendant 
should have anticipated that water would get on the sidewalk 
from washing· windows; if he wouldn't reasonably anticipate 
it, the plaintiff's case goes out of the window. Second, that 
he didn't have any notice of water freezing, and thereby 
causing danger to pedestrianf;!. 
Mr. Miles: Our objection is that it wouldn't be necessary 
for the defendant to have notice. 
The Court: But isn't that an alternative proposition Y Isn't 
J udg·e Brown suggesting another theory in his instruction? 
Isn't he suggesting another theory, negativing· 
page 267 ~ the idea, that is favorable to you Y Every negli-
gent act must be in the light of results. He is 
negativing the theory that those people didn't have any notice. 
One goes to another. Judge Brown is assuming that the de-
fendant was not neglig·ent in washing the windows; if he 
wasn't negligent in washing the windows, there was no dutv 
to look for results, ht;t that he didn't get knowledge that ice 
_had formed on the sidewalk and take it up. 
Mr. Williams: But under this proposition, our point is-
The Court : It isn't a question of your point. It is the way 
he bas expressed his instruction. It doesn't go to your point 
at all. 
Mr. Williams : He is relying· on not having any actual notice 
of any ice being there, and that the ref ore he is out of the pic-
ture. 
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The Court: No, he is setting· up two phases. '' B '' per-
mits an inference that if he had received notice that ice had 
formed on the sidewalk, he would have been negligent in 
not removing- it. That last part of his instruction, in the 
conjunctive there, is really favorable to you, as I read it. 
It doesn't prejudice your case at all; it is favorable to your 
side of the case. It seems to me that that instruction is fa-
vorable to the plaintiff. 
Mr. vVilliams: Instrnctioti B-1 think this instruction 
ought to be qualified. (Reads) I thinlr that is true as far 
as it goes, but I think it ought to be qualified '' unless they 
negligently permitted it". 
The Court: It is only in getting to the sidewalk with the 
reasonable anticipation it would freeze-that is the only 
chain of circumstances under which you could claim negli-
gence. 
Mr. Williams: Instr1u,ction C-I have no objection. to this 
instruction. 
The Court: I think that is a little more favorable to the 
plaintiff than it ought to have been drawn-'' should not rea-
sonably". Now I think for the purposes of this case, this 
instruction is -correct. .As a bald statement of law, I wouldn't 
approve it; but there is no evidence here of any grease in the 
water. I think it is applicable in this case. 
page 268 } Mr. Williams : Instruction D-1 t looks to me 
· like that is covered in the other instructions. 
The Court : vV ell, I think that is right. That is a jury 
question. 
l\fr. Williams: .No objection to Instnwtio'J't E. We object 
to Instruction F because it is nothing more than an arg1.1-
ment. 
].\fr. Brown: That is one of the prettiest instructions! The 
Judge couldn't do better than that, himself. 
The Court: I think you are writing it too favorably to 
the plaintiff-"or that is reasonably probable". The minute 
you take that out, you make a man a.n insurer. 
Mr. Williams: Instruction G-I object to that one, because 
the undisputed evidence in this case is that there was no ice 
anywhere else at all. There was no reason for this lady to 
assume there would be any ice. There was no duty on her 
to peek around and see that there was anJr ice in front of 
that building. We say there is no evidence of contributory 
neidigence. And we asked if they were going' to rely on con-
tributory negligence-
The Court: Did they file it Y 
Mr. Willia.ms: They filed a plea, but I don't think it sets 
it out. But even if they have filed it, I don't hink there 
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is any evidence in this case-all they say in this plea is this-
if your Honor can read it faster than I can-
The Court! (Reads) I think that it enables them to rely 
on it. 
Mr. Williams: But there isn't any evidence in this case 
to rely on it. 
(Instruction G amended by the Court .. ) 
Mr. Brown: The defendant makes strenuous objection to 
the amendment by the Court of Instruction G. 
(lnstnwtion 4 offered by the plaintiff.) 
Mr. Brown: No objection to Instruction 4 .. 
( The Conrl reads the Court's amendment to I nstnwtion 1.) 
page 269 ~ EXCERPT FROM ARGUMENT OF E. WAL-
·TON BROWN, ESQlJIRE 
During the course of his arg11ment to the Jury, E. Walton 
Brown, Esquire, one of counsel for the defendant, stated in 
effect as follows: 
"• 41: * Now, Gentlemen of the Jury, Mr. Williams sits over 
yonder in hfa fine offices and calls in one of his 8everal ste-
nographers and dictates a. notice of motion asking a jury 
to give his client $20,000.00. He's got an idea that because 
Woolworth's is a big chain store and a corporation, employ-
ing ninety-two people in its Danvill~ store, and has a lot of 
money that he can just come over here regardless of the evi-
dence and mulct it in dama~es. Mr. W"illiams is emotional 
and temperamental. He will try to appeal to your sympathy 
and I say to you that such tactics have no place in the ad-
ministration of justice in a court of law. • 8 "" 
"There is a tendency among us all to exaggerate our pain 
and I have no doubt that this good lady is honest and sincere 
but her statements are not borne out by the medical testimony 
in this case. 
"I woke up this morning with a crick in my neck and it 
was painful, but pain soon pusses. N atnre takes care of 
those things. e • • '' 
., 
Luise Tuck Brann v. F. W. Woolworth Co., Inc. 187 
To the foregoing excerpts from the argument of Counsel 
for defendant no objection was made or exception taken. 
. 
HENRY C. LEIGH 
Judge 
page 270 ~ CLOSING A.RGUMENT BY MR. "WILLIAMS 
May it please the Court, and you gentlemen of the jury, 
when I first came to this bar, some twenty or more yea.rs ago-
Mr. Brown: Oh, why don't you tnlk about your law case? 
Now, if your Honor please, I object to ,Judge Brown inter-
rupting· my argument. When I first came to this ,bar, twenty-
two years ago, he was not representing corporations then. 
He wa~ a jud~e1. He was a fair and just judge, and I want to 
compliment him by saying that were he Ritting on the bench 
today, and if this case were before him, I would be willing 
for him to try the case without a jury, with the assuranee 
tlmt he would give my client a substantial verdict. 
vVhere has anything· been said about a ehain store? M7 
friend has represented corporations for so long, I take it he 
thinks this good lady should go and apologize to Mr. Babb 
for falling upon the ice be had placed there. Mr. Garrett 
talks nbout contributory negligence. When Judge Brown 
~ot to that instruction lie stopped. 
Gentlemen, I have often heard you can go to· the Bible and 
prove most anything possible, and you can find something 
similar there that has ~·one before. 
My friend, J ndge B·rown, reminds me-John W. Carter 
had a suit, and our client was a poor person who claimed some 
glass g·ot in some eonclensed milk ]1e drank that Swift & Com-
pany manufactured. In the grounds of defense ·he started 
off by sayin?;, ""\Ve didn't have anything- to do with the manu-
facture of the milk, but if we did manufacture it, we used 
every precaution, but :final1y, if by some negligence glass did 
~·et in it and your client drank it, which we deny, he is not 
hurt." That is the same old Judge Brown de-
page 271 ~ fense ! 
"When we started thi.8 suit, we filed our notice 
of motion a~:ainst t1H~se people, claiming that it was the ne.~-
li!!·ence of Woolworth wl1ich caused this little good lady to be 
injured. Then he filed his grounds of defense. First, "(a) 
Defendant denies that it has been guilty of anv actionable 
neglip;ence as alleged. (b) Defendant den.ies that 'it permitted 
any water to run from the pr~mises oc<!upied. (c) Defend-
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ant denies that it permitted any water from its premises to 
run on the sidewalk at a time when such water would be 
likely to freeze or a sufficient q1i.antity to cause any dangerous 
condition on the sidewalk. ( d) Defendant denies that the 
injuries of tbe plaintiff were proximately caused by any neg-
ligence of the defendant. ( e) Defendant avers that there 
was no dangerous condition on the sidewalk in front of its 
premises at the time and place mentioned by the plaintiff 
which was created bv the defendant, or which the defendant 
had any notice or knowledge. (f) Defendant denies thnt it 
breached any legal duty to the plaintiff. (g) Defendant avers 
that if its front windows were washed on the day claimed by 
plaintiff that it exercis~d due and reasonable care in so do-
ing and could not nnd11r the circumstances lmve anticipat'}d 
that any dangerous condition on the sidewalk would result 
therefrom. (h) Defendant denies that the plaintiff sustained 
damag:es in the manner or to the extent claimed in the notice 
of motion.'' · 
There it is again-the same olcl defense! "I am going to 
do the best I can for mv client. I realize I am in trouble. 
This lady is injured. Unquestionably I have got to do the 
best I can"-and that is what t11e ,Judge is doing·! Not the 
judge on the 1bencl1, but ,Judge Brown, the partisan advocate I 
And he says I am going to appeal to your sympathies! I am 
not going- to do anythin~ of the sort. I am going: 
page 272 ~ to argue from th~ standpoint of simple justice. I 
have said nothing about a chain store, a great. 
bi~ ore;anization. He brought that up here. 
Now my friend Mr. Garrett said if a stranger came down 
the street and threw a banana peeling· on the sidewalk and 
somebody stepped on it, they wouldn't be liable for it. Of 
course. they wouldn't! But if Mr. Rabh, the manag·er of that 
store, had stood in front of the store ancl peefocl a. banana and 
threw the peeling on the sidewalk and somebody stepped on 
it, then of eourse he would be liable. 
· In the 7th Chapter of Psahns. the 15th verse, it i,,ays: "He 
made a pit and diirg-ed it and is fallen into the ditch which 
he made." Every ,vitne~s has c:;h°'vn tbev were nefl:ligent 
in the case; ancl I can't understand the crick in ,J ud~e ,Brown's 
rnw.k-it must have affe.1ted hii=; thinkin.g· powers! Everv one 
o_f foose ladies told you it was bitterly cold; they liad on· their 
heavy cords: they were wRlkin~ down the street-no snow, 
no rain, no ice~ by wliic11 tht~v should anticipate they would 
run into ice on tlle ~idewalk. The ice was tllere-all this hot 
temperature; but the ice wa.s there. It was unquestionably 
there. because everv witnass said the ice was there. Some 
say it was tln·ee feet long, some eight. If these witnesses 
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had come in here in any sort of frame-up, I can understand 
where every one of them woulcl have had it down to the 
fraction of an inch, but these are honorable people. Is th~re 
anything in the ease they have attempted to misrepresent? 
Tl1ey are telling it just like they saw it, and like they remem-
ber it, and whenever you see honest people trying to tell · 
how they saw an accident, they won't tell it ex-
page 273 } actly alike. 
vVe find Mrs. R. S. Barbour on the stand, and 
of course the Court tells you that you have a rigl1t to take 
into consideration the demeanor of the witnesses on the 
stand, and she· tells you the· ice was as long as from her to 
the corner of tha.t desk. And Mrs. Shorter, who was not 
there at the time of the accident. but came back from over 
fuer~w- · 
Mr. Brown: She never even saw it. 
I understand, Judge, it is stinging! Every one of those 
witnesses testified the ice was there. They bring in the 
weather man to proye it for you absolutely. I thank you 
for bringing the weather man. You put on the man who 
cleaned the windows at 7 :30. He waR in a hurry, and they 
brought in a little bitty piece of glass-my recollection of it 
is that it was about eig·hteen inches-it might be more, might 
be less, but he put the "rater on it and he pulled it down about 
a foot. and vou saw that water. He was in a hurrv and 
sloshing water and pulled it all the wav down. Now· if as 
munh got off that little bitty piece that ·you saw, how much 
more came down that hig piece of glass ! 
It was so cold on Sat11;l'day, and so cold on Monday, he 
didn't do it, but he came down there on Monday morning at 
the very hour, at the very time it was below freezing. The 
weather man says it wus 23 that morning, and the other 
weather man says it was not over 29, and at 29 water froze. 
Where did thel ice come from 1 The ice was there. There is 
· no evidence that tl1ev went down to the ice fac-
page 274 ~ tory and got it and put it there, so I take it as a 
. reasonable conclusion that the ice came off that 
window and ran across the sidewalk. 
T]1ey talk about notice, althoug·h Judge Brown knew the 
instruction didn't mean that it was. necessary for this man 
to have notice ice was there-nowhere in the instruction does 
it say it was neeessa.ry for him to have notice if, in the first 
place, he had created the hazard. Now of course if some 
stranger had done it, that would be a different situation, but 
if one of his employees did it, he is ·bound by it. 
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Wasn't it reasonable to assume he went out there that 
morning-he hadn't washed his windows 011 Friday and 
hadn't washed them on Saturday--whyY Because he knew 
of the danger of a pedestrian slipping and having· a snit on 
his hands. His Honor asked him that question. 
The little black boy forgot his lines. He said, '' I forgot 
my mop''. He saw them frown then and he corrected him-
self; he said he mopped it up. .All right, here he comes down 
there on that morning·. The windows haven't been was·hed 
for two days. According to the weather report, it was freez-
ing·. ''What am I going· to do¥ I am going to take a chance 
on it,'' and that is what be did. 
Now, g·entlemen, is tl1cre any question in your mind that 
that morning that if water went across on the sidewalk that 
it would create a hazard for you, your wife, my wife? They 
talk about she should have looked after her own safetv .. That 
means when she was walking down the street, she was sup-
posed to go along-, stooping down like a ditch-dig·ger. No 
ice, no rain, no snow anywhere ! The Court tells 
page 275 ~ you they don't have to look acutely-what was 
that word that was usecl in the instructions? You 
don't have to acutely observe, because if that were true, peo-
ple would ha.ve to go along bu~ting their heads in order to 
keep from slipping up on the sidewalk. 
Now we come down to the proposition, to the question of 
damages. My friend says I am going to make an appeal to 
your sympathy. Once you have come to the conclusion that 
her injuries were ca.used by the n(l~ligence of ·w oolworth 's 
employee, then it becomes your duty to sny, '' All rig-ht, wo 
have passed over that hurdle. Now the question is how much 
shall we pay her." 
Now, gentlemen, has any witness who got on that stand 
impress you as a maling·erer? Diel she impress you as a lady 
trying to magnify her injuries Y Oh, no, I didn't know it 
until I came over here, that the treatment wasn't going to 
cost her a cent. Thei:;e doctors seem to have some arrange-
ment between themselvP.s-there is nothing in here abo.ut 
charg:es for doctors; that is not what we are asking for. But 
what does she say. -She says, in e.ff ect, '· Prior to the time 
of this injury I was 34 years old; I was married to a physi-
cian down there ; I moved. in good ,circles ; I had my social 
obligations; I had household duties; I l1ad two little girls to 
train to see that they were brought up properly. I had my 
<luties to my husband to perform. In his profession a man 
leans heavily on his wife. All that I had to do, and in doing 
that, I had to go about a good bit. It was necessary for rne 
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· to do a great deal of walking, a great deal of 
page 276 ~ riding. It was neccsEmry when I attended church 
that I have my usual, normal se]f to carry on 
this work, but since the day of this accident, I haven't been 
my normal self. I haven't been able to administer to the 
needs and wants of my husband. I haven't been able to look 
after my children proper]y-I try to, but I know that I 
haven't. And during all that time' I have been in constant 
pain. I have done everything- these doctors told me to do. 
Dr. Kinser has been treating me, Dr. Kyle, Dr. Mauck. They 
tell me to exercise, and when I try to do it, with a cast on or 
corset on, I fall. But therEl it is-trumped up, or trussed 
up. But even when I g-o to my church-'' Do you believe sl1e 
is putting on? Do you believe she goes into church and falls 
down to make believe she is injured! 
· And the little girl-the little twelve year old girl got on 
the stand. She said mothr-!r is not like what she used to be ; 
she was almost an entirelv cU:fferent mother. 
And what does Dr. Kinser tell you? He says the X-ray is 
neQ:ative. What does that mean 7 Tha-t shows 'no bones were 
broken. But the testimonv of the doctors is that thev con-
sider an injury to the cartilage of tho knee cap far ~worse 
than any break to any bone, because Dr. Kinser tells you 
it has gone on from Febrnarv to this dav and she has suf-
fered this pain, and ev~n . Dr: Mauck says they have got to 
have an exploratory operation, and if they :find a. certain 
situation in there, she will be crippled for life-permanently 
crippled, and Dr. Kinser Jmows more about it than anybodv 
else except l1er husband who has been up at night 
page 277 ~ with her. 
J ud~e Brown tried to minimize . it, but he 
couldn't do it. He carried on about her being down on the 
beach at Virginia Beach, g·oing out s"Wimmin~, walking about; 
being- well. and when thr. true fact~ eome out, it was her hus-
band on his vacation, right there with her arid administering 
to her needs. . 
''Oh, yes, didn't you have~ party?" 'What was that'forY 
To try to throw some dust in your eyes-try to decrease the 
amount of the verdict. "Oh, you had a p~rtyY" "Yes, it 
wn.s my husband's time to have it. I didn't want to have it. 
J was suffering-; with my leg· in a corset. I was liable to 
fall down at any time w]1en the guests began to come, and 
thev came there and I didn't do anv of the work. Thev hnd 
people there to do the work.'' ' .. " 
And thev say she is not injured! I say it is a typical Judge 
Brown defense! 
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I want you to go to your jury room and come back here and 
say, "We, the jury, find for the plaintiff and assess her dam-
ages-" You can't compensate her. None of these doetors 
can say with any assurance what the outcome will •be. If 
they find a certain condition when they make that exploratory 
operation, she will be crippled for life. 
I ask you, not in sympathy, but in simple justice, to go to 
your jury room and find a fair verdict, not to exceed $20,-
000.00. 
page 278 ~ (The jury retires from the courtroom.) 
Mr. Brown. (In chambers) The def cndant excepts to tho 
closing argument of learned counsel for the plaintiff upon 
the g-round that he stated to the jury that at the beginning 
of the defense of this case, the defendant prepared and filed 
grounds of defense, and then he read the grounds of defense. 
He then told a story about the g-rounds of defense in a case 
against Swift & Company, with which I had nothing to do. 
He winds up his argument and tells the jury that this is a 
'' typical Judge Brown defense''. 
I think a lawyer has a right to argue a case and call at-
tention to anv eccentricities of the counsel on the other sid'e 
-all that sort of thing, but I don't see, in view of the fact 
that in this case the grounds of defense were asked for long 
after the case had been matured, long after the plea of not 
guilty had been entered--just three or four days ago, that 
Mr. Williams has any right to put it on the basis that those 
grounds of defens('.) are sp~c.ious and set up in the beginning 
as a specious defense, and that this is a HJudge Brown type 
of defense''. 
I apprehend that counsel has p:ot a. right to argue a case 
on the law and evidence, and so far as it coneerns me, I don't 
care about his criticism and animadversions, but I do object 
to it insofar as it prejudices the rights of my client. I think 
that is prejudicial argument. It is not talking· about the 
merits of the case. It is just an insinuation or bald state-
ment that when I was on the bench I was fair-minded, hut 
now I have got up to being a big corporation lawyer I have 
got a typical sort of def em;e which is set up, not on the merits 
of the case, but a specious statement set up in the grounds of 
defense. 
I think that argument gets to the point where it is obliged 
to prejudice the jury. It may be that somebody on the jury 
doesn't like me particularly-all p:ood and well The point 
i~; counsel is supposed to arg11e tlrn law and evidence and not 
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make an argument which appeals to the prejudice of the jury, 
whether he does it indirectly by reference to cou11sei or other• 
wise. 
page 279} I object to his statement that the witness Al· 
bert Beck "forgot his lines" and that he first 
told the jury that he forg•ot the mop-he didn't have the 
mop with him on the morning of this day when he washed 
the windows, and that they f rownecl and then he caught him .. 
self and changed his story. That statement is a 1bald-facecl 
misstatement. The witness didn't say he forgot his mop. It 
is a bald misstatement when he said counsel frowned. I don't 
think, in any court of justice, that sort of clap•trap should be 
allowed. For that reason, I move the Court to declare a mis· 
trial. 
Mr. Williams: It occurs to me that this objection is child-
ish when you take into consideration that Judge Brown says 
"big. chain store''-that Woolworth has got a lot of em• 
:ployees, so we bring a suit against them, and that is the basis 
of this suit. I don't think counsel can· come in and challenge 
a man about big corporations, and then holler wh<-1n he comes 
back at him. 
Mr. Brown: I said the only basis here of the allegations 
made-
The Court: Indulging in personalities in arguments· and 
being very much at ease and on very persQnal and familiar 
terms is something that lawyers have gotten into that really 
basn 't got any place in a law trial. Now arguments relating 
to historical facts out of the record--you can say Grant hung 
around Richmond, and Napoleon was defeated at Waterloo, 
and perhaps that the Germans are beating the Russians over 
in Russia today-all that is debate, but I think it is always a 
mistake for lawyers to get down to personalities and to state-
ment which, even for the purposes of argument, deal with 
personalities-like Judge Brown referrin!?; to the crick in his 
neck. ·That is improper argument, hut -the jury has gone 
out with the case, and I am going to let them go on with it. 
Mr. Brown: I want to note some exceptions, because I 
want to get some ruling from the Supreme Court on that type 
of arg·ument. The thing about the bill of particulars, the 
only reason he wanted them the other day was so he could 
make that argument. 
page 280 r Mr. MilPs: In addition to what Mr. Williams 
has said, in answer to the exceptions taken by 
,Judge Brown, whatever answer Mr. "Williams made in his 
ar~rnment was done in answer to repeated references to ~r. 
Williams' emotional argument--the type of emotional appeal 
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he would make to the jury for sympathy. If any personali-
ties were indulged in by Mr .. Williams,. they were asked for 
by Judge Brown.. · 
The Co-int: I suppose you would have to have the argu-
ments written down, or part of it-I don't know what. Arg1.1-
ment is a· v.ery hard thing to control--almost impossible. If 
you begin to control it too closely, the Court would almost 
have to: say just submit the caso without argument. 
page 281} (Verdict.) 
(In chambers.) 
Mr. Brown: We want, 1.f your Honor please, to subJ11it a 
motion to set aside the verdict of the jury and enter final 
judgment for the defendant on the ground that the plaintiff 
failed to establish actionable negligence on the part of the 
defendant, and on the ground that the evidence shows that 
the plaintiff was guilty of contdbutory neg·ligence, and on 
the gTound of giving the plaintiff's instructions; and we move 
the Court, if that motion is overruled, to set aside that ver-
dict and grant a new trial, on the ground of the prejudicial 
argument of counsel for plaintiff. 
The Court: I.didn't understand there. was any execption 
taken to instructions, aside from that point with reference 
to the language. 
Mr. Br.own_: And if that objection is overruled, we want 
to move the Court to reduce the damages because they are 
obviously excessive. · 
page 282 ~ ( ORDER OF DE<Th1J)i!BER 22, 1941, SETTING 
ASIDE· VERDICT AND GRANTING DE-
FENDANT A NEW TRIAL.) . . 
Corporation Court of Danville on Monday the 22nd day of 
December in the year A. D. 1941. 
Present: The Honorable Henry C. Leigh, Judge. 
Luise Tuck Brann, Plaintiff. 
against · 
Ji"'. W. Woolworth Co., Inc., Defendant. 
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NOTICE TO RECOVER .JUDGMENT. 
This day came again the parties by their Attorneys, ancl the 
Court having maturely consiclerccl the motion of the defend-
ant to set aside the verdict of the jury rendered in this cause 
at the October, 1941, Term of this Court, and grant it a new 
trial, for reasons set forth in written opinion filed with the 
papers in this cause, doth set said verdict aside and g1.·ant 
the said defendant a new trial. 
Tlo which action of the Court in setting aside said verdict 
and granting the defendant a new trial, the plaintiff by coun-
sel excepts. 
page 283 } INSTRUCTIONS. 
PLAINTIFF'S INSTRUCTIONS. 
Instniction No. 1. 
The Court instructs the jury that if you believe from a 
preponderance of the evidence that the defendant neglig·ently 
permitted or caused watPr to flow from its premises onto the 
sidewalk in front thereof, and such water formed a rid~·e of 
ice thereon, and that the plaintiff was in the exercise o·f or-
dinary care as she approached and stepped upon said ridge 
of ice and was injured af: a result of slipping thereon, they 
they sl1all find for the plaintiff. (Granted) 
The Court instructs tho jury that negligence is a breach 
of duty owed to anothel'. Everyone owes the duty to others 
not to unnecessarily expose them to clanger. In this case it 
was the defendant's duty to use reasonable care not to make 
the sidewalk unsafe. But it was not negligence on its part 
to allow water to get upon the sidewalk 1mless in tbe exercise 
of reasonable care it appoarecl reasonnbly probable that the 
water would freeze and thereby canse a situ1ation which 
shoulclJ in the exercise of ordinary care, have been reasonably 
foreseen as being· in reasonable probability dangerous to pe-
destrians. ( Granted) 
page 284 ~ ln.r;truction No. 2. 
The Court instructs the jury that the plaintiff in this case 
Mrs. Luise Tnck Brann had the ri~ht to assume that the de-
fendant would perform its duty not to increase the ordina:ry 
hazards of pedestrians using tl1c- sidewalk described in the 
notice of motion for judgment and she was required to exer-
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cise only ordinary care in passing over the place where the 
accident occurred, unless she knew of its dangerou~ condition, 
or might have seen it by the exercise of the care ordinarily 
observed by citizens in walking along the. sidewalks of the 
city; she was not required to anticipate the danger, nor to hr. 
on the lookout for its existence. ( Granted) 
I nstmction No. 3 . 
. The Court instn1cts the ;jury that if they find for the plain-
tiff in this ease, in fixin~ her damages they should take into 
consideration her physical suffering and mental anguisl1, if 
any, and the deg-ree of permanency, if any, of her injuries, 
and award her such amount as may be fair and j~st, -not to 
exceed the sum of twenty thousand ($20,000.00) dollars, the 
amount claimed in the notice of motion for judgment. 
(Granted) 
In.t::tr'ltction No. 4. 
The Court instructs the jury that the credibility of the wit-
nesses is solely a question for the '-T ury and in consideriug 
the weight to be given tl1eir testimony, they shall take into 
consideration their bias. if any has been shown, their inter-
est: if any has been proved, and their demeanor on the stand, 
and give such weight to it as they think it is entitled. 
(Granted) 
page 285 ~ DEFEND.ANT'S INSTRUCTIONS. 
Instruction .A. 
The Court instructs the jury if they believe from the evi-
dence that the defendant exercised reasonable eare in wash-
ing its outside windows, that there was no indication from 
this operation that the temperature was low enough to freeze 
water and that only sucl1 water as was necessarily incident to 
the washing· of the windows found its way to the sidewalk, 
and that the defendant had no notice or knowledge thut any 
ice had formed on the sidewalk prior to plaintiff's fall, tlm 
jury should find for the. defendant. (Granted) 
l'Jt.<::truction B. 
The Court instructs the jury that the defendant bad the 
legal right to wash the windows of its store on the outside 
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and it cannot be held liable in this action merely becai1.se 
water found its way to the sidewalk. (Granted) 
I nstr-uctio,i C. 
The Court instructs the jury that the owner or lessee of 
a building which abuts a public street has the lawful right 
to· wash the outside of his windows, and as an incident there- · 
to to permit water from such operation to run on or across 
the public sidewalk, and unl~ss, the plaintiff has proved by 
a g,.~eater weight of the evidence, that the washing of defend-
ant's windows was done under such circumstanceR, that a 
reasonably ·prudent person would have then anticipated that 
the natural and probable r.onseqnence of the operation would 
result in a freezing of water on the sidewalk, and the crea-
tion of a condition thereon, which would be dan-
page 286 } g·erous to persons using the sidewalk, in th~ or-
dinary manner, while exercising ordinary care 
for their own safety, the jury should find for the defeild-
ant. 
In other words, if when its windows were washecl the de-
f en dant, in the exercise of ordinary care, should not reason-
ably have foreseen ancl anticipated that the water would · 
freeze on the sidewalk ancl cause a sufficient accumulation of 
ice thereon, as to create a dangerous condition on the side-
walk. which would probably result in some injury to a pe-
destrain, then the defendant has uot been guilty of negli-
gence. ( Granted) 
I n.~truction D. 
The Court instructs the jury that if they believe from the 
evidence that the defendant used reasonable care in the 
method adopted for washing the outside of its windows and 
in such operation did not permit water to ,flow on or over 
the sidewalk in such quantity as to lead a reasonably prudent 
person to have anticipated that if it froze it would cause a 
condition on the sidewalk which would likely be dangerous 
to pedestrians they should find for the defendant. ( Granted) 
Instruction E. 
The Court instructs the jury that the defendant cannot be 
held lia1ble as an insurer. N eglig:ence cannot be presumed 
from the mere happening of the accident. The defendant's 
liability, if any, must be predicated on the proof of negli-
gence. N egligenee is the failure of a person to exercise rea-
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sonable care under the existing circumstances, such care as 
an- ordinarily prudent person would have exercised. In this 
c~se the burden fa upon the plaintiff, Mrs. Brann, to prove 
negligence by a preponderance of the evidence. (Granted) 
page 287 ~ fo.strztction F. 
The Court instructs the jury that "danger'' whicl1 a. rea-
sonably prudent person oug·ht to foresee and provide against, 
includes only such conting9ent harm or injury as is probably 
in prospect. In the exercise of due care, men must be guided 
by those considerations which ordinarily regulate the conduct 
of human affairs. The law does not impose a duty to guard 
against every risk to othHrs which might by ingeuious con-
jecture be conceived as possible. The standa.rd of dutv re-
quires a forecast of what is reasona.bly probable, therefore 
a defendant is not liable mren if negligent except for the prob-
able consequences of his negligence. (Granted) 
I nstriiction G. 
The Court instructs the jury that it was the duty of the 
plaintiff herself to exercise reasonable care and to keep a 
reasonable ancl proper lookout and to observe conditions in 
front of her on the sidewalk, and if the jury believe from the 
~vidence the plaintiff should, in the exercise of ordinary c-are, 
have observed the ice on the sidewalk a.nd thus have avoi-:led 
stepping on the ice, then the jury should find the verdict for 
the defendant. 
But there is no duty on a pedestrian to anticipate, or be 
acutely observant, to discover unusual conditions on the side-
walk. ( Granted) 
pa~re 288 ~ I, Hcm·y 0. Leigh, .T udge of the Corporation 
Court of Danville, Virginia, who presfrfod over 
the foregoing trial of Luise Tuck Brann v. F. vV. Vi..loolworth 
Company~ Incorporated, in said court at Danville, Virginia., 
on October 21, 1941, do certify that the foregoing is a true 
and correct copy and report of the evidence, all of the in-
structions offered, amended, g·ranted and refused by the 
court. and other incidents of the sai<l trial of the said cause, 
with t.1,e objections and 'exceptions of the respective parti~s 
as therein set forth. 
And I do further certify that connsel for the defendant, F. 
W. Woolworth Company, Incorporated, had reasonable no-
tice, in writing, given by counsel for the plaintiff, Luise Tuck 
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Brann, of the time and place when the f oreg·oing rep_ort of 
the testimony, instructions, exceptions and other incidents 
of the trial would be tendered and presented to the under-
signed for signature and authentication. 
Given under my hand this 16th day of May, 1942. 
HENRY C. LEIGH, 
Judge of the Corporation Court of 
Danville, Virginia. 
Filed with me on the 15th day of :M:ay, 1942. 
HENRY C. LEIGH, 
Judge of the Corporation Court of 
Danville, Virginia. 
page 289 ~ State of Virginia, 
City of Danville, to-wit: 
I, C. Stuart ·wheatley, Clerk of the Corporation Court of 
Danville, do hereby certify that the foregoing is a true tran-
script of so much of the record and judicial proceedings of 
said Court as I have been directed to copy in a certain No-
tice of Motion to Recover .Judgment, lately pending· in said 
Court between Luise Tuck Brann, plaintiff, and F. W. Wool-
worth Company, Inc., defendant. 
And I further certifv that the plaintiff has filed with me a 
written notice to the defendant of her intention to apply for 
a transcript of said record, whieh notice shows on its face 
to have been duly accepted by Brown and Garrett, Attorneys 
for F. W. Woolworth Co., Inc. 
Given under my hand this 28th day of May, 1942. 
C. STUART WHEATLEY, Clerk. 
Clerk's fee for Record $15.00. 
A Copy-Teste: 
:M:. B. WATTS, C. C. 
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